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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Economic Regulations 
Revision of §292.1 


.dopted: Ap 2 
Effective: May 20, 1949 
| 


CLASSIFICATIONS AND EXEMPTIONS 
IRREGULAR AIR CARRIERS 


The Civil Aeronautics Board, having circulated for comment a 


draft of proposed regulation amending §292.1 of its Economic Regulations re- 
/ 


lating to Irregular Air Carriers, having considered written comments and 
oral argument thereon, and having also considered other data and cua 
available to the Board, finds as follows: 
1, _ Since 1938 there has been in effect an exemption regulation of 
the Board which exempts Irregular Air Carriers from certain provisions of 
Title IV of the Civil Aeronautics Act. By various amendments since 1938 
the extent of economic regulation of such carriers has been gradually extended 
by the Board. The last general revision of the regulation joccurred in May, 


1947, at which time the Board found that both the protection of the public from 


1/ The term “Irregular Air Carrier" as used herein is defined in para- 
graph (b) of §292. 1 below. 


2/ Such data and information include, among other things, the reports 
heretofore filed with the Board by the Irregular Air Carriers pursuant to 
§§292. 1 and 202. 1; data obtained in investigations made by the enforcement 
staff of the Board, particularly in Docket No. 3450, In the 
vestigation of the Activities and Practices of Large Irre 
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improper practices by'the noncertificated carriers and protection of the 
certificated carriers against unregulated competition required that ad- 
ditional regulatory provisions of the Act be made applicable to such carriers, 


39910 2. Experience since May of 1947 has demonstrated the need for 


furhter revision of the|regulation, particularly with respect to the regulation 
3/ 


of Large Irregular Carriers. Although a substantial number of Large Ir- 
regular Carriers have|attenpted to comply with the regulation and to meet 

such need as exists for irregular service, the regulation has served as a cloak 
for operations which are not within the intent and purpose of the regulation. 
Purporting to operate pursuant to the regulation some of the Large Irregular 
Carriers have conducted a substantial amount of regular operations, although 
the Board intended to authorize, and did authorize, only the rendition of 
irregular, limited and sporadic operations. 

3. The temptation on the part of the Large Irregular Carrier 
which has no other means of livelihood to violate the regulation is very great, 
because such carrier tends for economic reasons to gravitate to the more 
lucrative routes and to operate with increasing regularity thereon in order 
to obtain full utilization of large aircraft. Route operations also permit the 
development of return loads, thus eliminating the less profitable flights to 
off-route points on which little or no payload is developed. To obtain 
sufficient utilization of large aircraft for an economical operation based on 


air transportation alone a substantial number of flights between definite points 


3/_ AnIrregular Air Carrier is classified as a Large Irregular Carrier 

if the allowable gross weight of the aircraft units utilized in the transportation 
services of the carrier exceeds 10,000 pounds for any one unit or 25,000 : 
pounds for the total of such units (disregarding units of 6,000 or less). 
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39911 becomes necessary or desirable, even if only one or two large 
aircraft are being used. The need for route operations is further emphasized 
by operational factors, such as considerations of maintenance, overhaul, 
fueling and crew change for large aircraft. 
4. The Large Irregular Carriers themselves have recognized the 

difficulty of attempting to conduct irregular services profitably with large 
aircraft. In the oral argument before the Board in this proceeding and in 
recent applications for further exemption authority to conduct scheduled opera- 


tions the carriers have emphasized this difficulty. As stated by three recent 
4/ 
applicants _ 


“Large aircraft are costly and are expensive to 
maintain and operate. Safety and other applicable 
re ions require substantial expenditures. 
Traffic in volume and regularity sufficient to sup- 
port operations for such aircraft and under such 
conditions is inevitably traffic between fairly large 
population centers. The number of such populati 

centers is necessarily limited. [The applicant] has 
found, over a: period of some two and one-half years 
of operations as a non-scheduled carrier, that 
profitable operations under §292.1 are impossible 
if that regulation is strictly construed to limit 
seriously the number of flights between named points. " 


This is not an isolated statement of the difficulty, for it represents the view 
held and expressed in different ways by other Large Irregular Carriers. 

5. In addition to regular operations conducted by individual carriers, 
the operations of groups of such carriers have sometimes been conducted, 
39912 +=either by agreement or by accident, in such a manner as to result 
in the holding out to the public, by means of advertisements and otherwise, 


of an integrated service offering regular daily flights between specified points. 


4/ Dockets Nos. 3430, 3433 and 3434. 
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This is most frequently accomplished through the device of a ticket or travel 


agent which represents a number of Large Irregular Carriers and advertises 
the fact that it sells tickets between designated points as agent for them. 
Even though the operations of a particular irregular carrier represented by 
the agent are irregular and infrequent, judicious spacing and arrangement 
of such flights by a sufficient number of carriers results in the operation of 
a frequent and regular service by the group. When the prospective pas- 
senger presents himself to the ticket agent through whom the service is offered, 
it is thus possible to accommodate the passenger on any date desired. Apart 
from the question of the legal propriety of such an arrangement, it is difficult 
to imagine an arrangement which more fully and completely violates the pur- 
pose and intent of §292. fled 

6. In addition to the regularity and frequency of operations, the 
wide-spread abuses noted by the Board in its findings attached to the re- 
vision of §292: 1 in May of 1947 have not only continued, but in many respects 
have become greater and'more flagrant. Rate cutting and departures front 
published tariffs have occurred, and have and will necessitate criminal action 
against agents and carriers whenever such practices become known to the 
Board. 
39913 7. Onthe basis, therefore, of our experience to date we conclude 
that large aircraft have a limited and restricted utility in meeting the need 
for irregular air service, and that carriers which purchase and attempt to 
use substantial numbers of such aircraft in irregular air service are likely 


5/_ A proposal for further amendment of the regulation dealing with this 
and related devices used to evade the purpose of the regulation is being cir- 
culated to the public for comment concurrently herewith. 
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to be driven by economic compulsion to the operation of a regular service 

on heavily travelled routes already being served by certificated carriers. 
Thus, violation of law is brought about and the operations conducted go be- 
yond the need for irregular services authorized by the Board. The Board 
has concluded, therefore, that the public interest requires that permission 
to use large aircraft in irregular air service should be granted only in cases 
in which (a) it is demonstrated that a need for irregular air service exists 
and will be met by the use of such aircraft, and (b) the Board can define the 
scope of the carrier's authority with more particularity than is possible under 
a blanket exemption authority such as §292.1. Accordingly, the Board finds 
that the repeal of §292.1, insofar as it pertains to Large Irregular Carriers, 
is required as soon as feasible without causing undue hardship. 

8. The desirability of terminating the blanket exemption authority 
does not mean that there is not some need for the use of large aircraft in 
irregular air service, or that some of the Large Irregular Carriers have not 
been meeting such need under the present regulation. We believe, on the 
contrary, that a definite need exists for the use of such aircraft under proper 
circumstances. In view of the difficulty of complying|with section 401 of 
the Act with respect to services of this character, it may be that in particular 
39914 cases and after examination of all of the facts|the Board will find 
that enforcement of the Act would be an undue burden on the carrier and is 
not in the public interest. Accordingly, the Board finds that the regulation 
should provide that Large Irregular Carriers may file applications for in- 
dividual exemption orders, and may continue to operate pursuant to §292.1 
pending final determination of such applications. One of the factors which 


the Board would take into consideration in disposing of such applications 


is the extent to which the applicant had engaged in regular operations and 
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had otherwise failed to comply with the requirements of the Act and the 
Board's regulations. In'any orders of approval of individual exemption the 
Board will expect to insert appropriate conditions relating to the term of 
the exemption, the nature of the services to be rendered, the areas within 
which such services may be furnished, and other appropriate conditions in- 
tended to confine the carrier to the rendition of an irregular service. 

9. In harmony with the finding that exemption from section 401(a) 
should be withdrawn, the Board finds that the existing partial exemption of 
Large Irregular Carriers from §§408, 409(2) and 412 should be withdrawn 
and that such carriers should be made subject to said §§408, 409(a) and 412. 
In view of the scope of operations being conducted by the Large Irregular 
Carriers, the extent of violations, and the necessity of protecting the public 
interest and providing for uniform application of the Act to carriers con- 


ducting similar or comparable operations, the Board is unable to find that 


enforcement of the provisions. of §§408, 409(a) and 412 with respect to such 


39915 carriers is not in the public interest, and, on the contrary, finds 
that enforcement of such provisions is in the public interest. For the same 
reasons the Board is unable to find that enforcement of those provisions of 
§404(a) which require each air carrier to establish, observe and enforce just 
and reasonable individual rates, fares, charges, classifications, rules, 
regulations and practices relating to interstate and overseas air transportation 
is not in the public interest, and, on the contrary, finds that enforcement of 
such provisions is in the public interest. 

10. Certain additions and changes have been found necessary in 
the regulation as applied to Small Irregular Carriers alone. The combined 
or coordinated operations referred to in paragraph 5 above with regard to the 
Large Irregular Carriers would also violate the intent and purpose of the 
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regulation if used by Small Irregular Carriers. Because the Small Ir- 
regular Carriers are exempt from certain sections of the Act, specifically 
§412, which would otherwise cover agreements to conduct combined opera- 
tions, the Board finds it is necessary to directly prohibit such agreements 
by the Small Irregular Carriers in order to prevent violation of the standard 
of irregularity established by the Regulation. Another change prohibits 
issuance of a Letter of Registration to a Small Irregular Carrier if certain 
owners or officials of the company were associated with certain classes of 
air carriers whose Letter of Registration was suspended or revoked unless 
the Board finds there will be no adverse effect on the applicant's operations. 
The Board finds the method by which certain individuals have evaded the 
39916 effect of a suspension or revocation by altering the corporate form 
or by securing another letter should be prevented and that this regulatory 
means is appropriate for that purpose. An additional suspension provision 
has been placed in the Small Irregular Carrier section which allows the 
Board to suspend such Letters on 10 days’ notice, but| without hearing, for 
failure to file tariffs or reports. Such suspension continues until the Board 
finds that the Small Irregular Carrier has complied or will comply with the 
requirements. The Board finds such provision necessary because of the ; 
great difficulty which has been encountered in obtaining compliance with. the 
requirements for filing reports and tariffs by Small Irregular Carriers. 

11. Certain minor amendments, which apply to both: Large and 
. Small Irregular Carriers have been included in the amended Regulation. 
Most of these relate to termination or cancellation of outstanding Letters of 


- Registration and are required in order that Letters of Registration shall not 


continue to be outstanding long after operations thereunder have ceased. 
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12. In view of the foregoing considerations, the present enforce- 
ment of the provisions of Title IV, except to the extent required in §292.1 
below, would be an undue burden on Irregular Air Carriers by reason of the 
limited extent of, and the unusual circumstances affecting the operations of 


such carriers, and would not be in the public interest. 


On the basis of the foregoing findings and pursuant to the Civil 


Aeronautics Act of 1938, as amended, particularly §§ 205(a) and 416(b) thereof, 
39917 and for the purpose of providing for the economic regulation of serv- 
ices conducted on an irregular basis by noncertificated air carxiexs, the 
Civil Aeronautics Board hereby amends §292.1 (14 CFR 292.1) of the Econ- 
omic Regulations in its entirety to read as follows, effective May 20, 1949: © 
(a) Definitions. The term “point” as used in this section shall 
mean any airport or place where aircraft may be landed or taken off,. includ- 
ing the area within a 25-mile radius of such airport or place. 
(b) Classification. There is hereby established a classification 
of noncertificated air carriers to be designated as “Irregular Air Carriers.“ 
The term “Irregular Air Carrier" means any air carrier which (1) directly 
engages in air transportation, (2) does not hold a certificate of public con- 
venience and necessity under section 401 of the Civil Aeronautics Act of 
1938, as amended, and (3) does not operate, or hold out to the public ex- 
pressly or by course of conduct that it operates, one or more aircraft between. 
designated points, or within a designated point, regularly or with a reasonable 
degree of regularity, upon which aircraft it accepts for transportation, for 
compensation or hire, such members of the public as apply therefor or such 
property as the public offers. No air carrier shall be deemed to be an Irregu- 


lar Air Carrier unless the air transportation services offered and performed - 
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by it are of such infrequency as to preclude an implication of a uniform 

pattern or normal consistency of operation between, or within, such designated 
points. 
39918 (1) Small Irregular Carriers. Any irregular air carrier, as 
classified above, which does not use in its transportation services aircraft 
units having a gross take-off weight in excess of 10,000 pounds for any one 
unit or of 25,000 pounds for ‘the total of such units (disregarding units of 6,000 
pounds or less), shall be classified as a Small Irregular Carrier. 


(2) Large Irregular Carriers. Any irregular air carrier other 
| 
than a Small Irregular Carrier shall be classified as a Large Irregular Car- 


rier; provided, that no air carrier shall be so classified unless it holds a 


Letter of Registration issued to it as a Large Irregular Carrier pursuant to 
application therefor filed with the Board before August 6, 1948, and not re- 
voked or cancelled as of May 20, 1949. 
(c) Small Irregular Carriers. 
(1) Exemptions. Except as otherwise provided in this section, 
each Small Irregular Carrier, falling within the classification above, shall 
be temporarily exempt from the following provisions of Title IV of the Civil 
Aeronautics Act of 1938, as amended: 
(i) Subsection 401(a); 
(ii) Section 403; 

(iii) Subsection 404(a); provided, that Small Irregular Car- 
riers shall abide by those provisions of this subsection which require air 
carriers to provide safe service, equipment and facilities in connection with 
air transportation; 


(iv). Subsection 404(b); 
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Subsection 405(e); 
(vi) Subsection 407(b); 
(vii) Section 408; 
(viii) Subsection 409(a); and 
(ix) Section 412. 

(2) Duration. The temporary exemption from any provision of 
Title IV of the Act provided by this paragraph (c) shall continue in effect only 
until such time as the Board shall find that enforcement thereof would be in 
the public interest or would no longer be an undue burden on the Small Irregular 
Carriers; provided, that upon such a finding as to any Small Irregular Carrier 
or class of Small Irregular Carriers, such exemption shall to that extent terminate 
terminate with respect to ‘such carrier or class of carriers. 

(3) Approval of certain interlocking relationships. To the extent 
that any officer or director of a Small Irregular Carrier would, without prior 
approval of the Board, be/in violation of any provisions of subsection 409(a) 
of the Civil Aeronautics Act of 1938, as amended, by reason of any interlock- 
ing relationship directly involving such Small Irregular Carrier, such rela- 
tionship is hereby approved. 


(4) Effect on other statutes. The temporary exemption herein- 


above granted from section 408, 409(a) and 412 shall not constitute an order 
made under such sections, within the meaning of section 414, and shall not 
confer any immunity or relief from operation of the “antitrust laws," or any 
other statute (except the Civil Aeronautics Act of 1938, as amended, with 
39920 respect to any transaction, interlocking relationship, or agreement 


otherwise within the purview of such section. 


{5) Conditions to exercise of temporary exemption privilege. 
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(i) Necessity for Letter of Registratio: m. No person shall 
exercise the temporary exemption privilege conferred by this paragraph (c) 
unless there is in effect with respect to such person a Letter of Registration 
issued by the Board, acknowledging that such person has been duly registered 
with the Board as a Small Irregular Carrier under the provisions of §292.1 
of the Economic Regulations, as amended, relating to irregular air transporta- 
tion. Any Small Irregular Carrier which holds a Letter of Registration 
issued to it, and not revoked or cancelled, prior to May 20, 1949, is not re- 
quired to obtain another Letter of Registration. 

(ii) Prohibition against combined operations. No Small 
Irregular Carrier shall make or maintain any agreement or arrangement 
with any other air carrier or air carriers with respect to the conduct of air 
transportation services which, if conducted by a single carrier, would take 


it out of the classification of an Irregular Air Carrier|as set forth above. 


(6) Letters of Registration, 
(i) Issuance of Letter of Registration, Except as provided 
in subparagraph (ii) hereof, upon the filing of proper application therefor 
the Board will issue to any Small Irregular Carrier a [Letter of Registration. 
Such application shall be certified as correct by a responsible official of 
such carrier, and shall contain the following information: (a) date; (b) name of 


39921 carrier; (c) mailing address; (d) location of principal operating 


base; (e) if a corporation, the place of incorporation, the name and citizen- 
ship of officers and directors and a statement that at least 75 per centum of 
the voting interest is owned or controlled by persons who are citizens of the 
United States or of one of its possessions; (f) if an individual or partnership, 
the name and citizenship of owners or partners; (g) the types and numbers of 
each type of aircraft utilized in air transportation. _ Such application shall 
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be submitted in duplicate in letter form or on CAB Form No. 2789, which 
is available on request for the convenience of applicants. 

(ii) Restrictions on issuance of Letter of Registration. 
An application filed pursuant to subparagraph (i) hereof will be denied and 
no Letter of Registration as a Small Irregular Carrier will be issued to 
an applicant which has,|or proposes to have, as owner, partner, officer, 
director, or stockholder holding a controlling interest, any person who was 
or is connected in any such capacity with any Irregular Air Carrier, Non- 
certificated Cargo Carrier or Air Freight Forwarder, if the Letter of Regis- 
tration or exemption privilege of such carrier or forwarder was suspended 
or revoked by the Board on account of acts or omissions which occurred dur- 
ing the time of such connection, unless it has been shown to the Board by 
such applicant, and the Board finds, that the public interest and applicant's 
intention and ability to conform to the provisions of the Act and requirements 
thereunder will not be adversely affected by such relationship or former re- 
lationship. For the purpose of carrying out the intent of this provision, the 
39922 Board may, before or after the issuance of a Letter of Registration, 
require the applicant to furnish information in addition to that required to 
be set forth in its application filed pursuant to subparagraph (i) hereof. 

(iii) Effective period. Each Letter of Registration of a 

Small Irregular Carrier shall become effective only upon the date specified 
therein and shali continue in effect until suspended, revoked or cancelled, 


or until the temporary exemption privilege conferred by this paragraph (c) 


shall terminate or otherwise cease to be effective with respect to such. Small 


Irregular Carrier, whichever occurs first. 
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(iv) Nontransferability of Letter of Registration. A Letter 
of Registration shall be nontransferable and shall be|effective only with 


respect to the person or persons named therein. 
(v) Suspension of Letter of Registration. Letters of 
Registration shall be subject to immediate suspension when, in the opinion 
of the Board, such action is required in the public interest. Letters of 
Registration shall be further subject to suspension, without hearing or other 
proceedings, for continuing failure to file tariffs or reports as required by 
provisions of the Act or any order, rule or regulation issued thereunder, 
after not less than 10 days’ notice to the Small Irregular Carrier within which 
to comply with such requirement. . Such suspension shall continue unfil 
the Board finds that such suspended carrier has complied with or submitted 
satisfactory evidence and assurance that it will comply with the provisions 
of the Act or such rules, regulations or orders. Failure to seek reinstate- 
39923 ment of a Letter of Registration suspended pursuant to the provisions 
of this subparagraph within a period of 60 days after notice to the carrier of 
such suspension shall automatically terminate all rights under such Letter of 
Registration; provided, that in the case of a Letter of Registration suspended 
prior to May 20, 1949, failure to seek reinstatement of such Letter of Registra- 
tion, prior to July 20, 1949, shall automatically terminate all rights under 


such: Letter of Registration. 


(vi) Revocation of Letter of Registration, Letters of 


Registration shall be subject to revocation, after notice and hearing, for 


knowing and willful violation of any provisions of the Act or of any order, 
rule, or regulation issued under any such provision or of any term, condition, 


_ or limitation of any authority. issued under said Act or regulations, or for 
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any cause which, at the time of revocation, would justify the Board in 
refusing to issue to the holder of such Letter a like Letter. 
Se (vii) Cancellation of Letter of Registration. 

(2) The Letter of Registration of any Small Irregular 
Carrier shall be cancelled without prejudice upon the filing by such carrier 
of a written request for cancellation; provided, that the Board may refuse 
to grant such request if any proceeding or action is pending in which the 
Small Irregular Carrier's Letter of Registration may be subject to suspension 
or revocation. 

(b) In any case in which the Board has reason to 
believe that a Small Irregular Carrier has ceased to operate pursuant to the 
temporary exemption privilege conferred by this paragraph (c), the Board 
39924 may, by registered letters mailed to the carrier at its last known 
address and to the designated agent of such carrier, if any, request such 
carrier to advise the Board, within 60 days after receipt thereof, whether 
such carrier wishes to continue such operations or to have its Letter of Regis- 


tration cancelled. Failure to reply within a period of 60 days after receipt 


thereof, or return of such letters unclaimed, shall automatically terminate 


all rights under such Letter of Registration. 
(da) Large Irregular Carriers. 

(1) Exemptions. Except as otherwise provided in this section, 
each Large Irregular Carrier, falling within the classification above, shall 
be temporarily exempt from the following provisions of Title IV of the Civil 
Aeronautics Act of 1938, as amended: 

(i) Subsection 401(a); 
(ii) Subsection 404(a); provided, however, that each such 
Large Irregular Carrier shall abide by those provisions of this subsection 


1413-A 


which require air carriers to provide safe service, equipment and facilities 
in connection with interstate and overseas air transportation; and to establish, 


observe and enforce just and reasonable individual rates, fares and charges 


and just and reasonable classifications, rules, re ions and practices re- 


lating to such air transportation. 
(iii) Subsection 405(c). 

39925 (2) Duration. The temporary exemption conferred by this para- 
graph (d) shall terminate nd cease to be effective with respect to each 
Large Irregular Carrier at 12:01 a.m., E.S.T., on June 20, (1949; provided, 
that any Large Irregular Carrier which before such time has on file with the 
Board pursuant to section 416(b) of the Act an application for an individual 
exemption from Title IV of the Act extending to all or part of the air trans- 
portation which such:Large Irregular Carrier is authorized to perform as of 
June 19, 1949,. pursuant to the temporary exemption conferred by this para- 
graph (d), may continue, except during any such time as its Letter of Registra- 
tion may be suspended, to exercise such privilege until, but only until, the 
date specified in the Board's order finally disposing of its application for in- 
dividual exemption, or until its Letter of Registration is revoked on cancelled, 
whichever shall be earlier. Suspension of the Letter of Registration of a 
Large Irregular Carrier shall not render such carrier ineligible to file an 
application for individual exemption hereunder. 

(3), Condition to exercise of temporary exemption privilege. No 
person shall exercise the temporary exemption privilege conferred by this 
paragraph (d) unless there is in effect with respect to such person a Letter 
of Registration issued by the Board, acknowledging that such person has 
been duly registered with the Board as a Large Irregular Carrier under the 
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provisions of §292.1 of the Economic Regulations, as amended, relating 

to irregular air transportation. 

39926 (4) Nontransferability of Letter of Registration. A Letter of 
Registration shall be nontransferable and shall be effective only with respect 
to the person or persons named therein. 

(5). Suspension of Letter of Registration. Letters of Registration 
shall be subject to immediate suspension when, in the opinion of the Board, 
such action is required in the public interest. 

(6) Revocation of Letter of Registration. Letters of Registra- 
tion shall be subject to revocation, after notice and hearing, for knowing 
and willful violation of any provisions of the Act or of any order, rule, or 
regulation issued under any such provisions or of any term, condition or 
limitation of any authority issued under said Act or regulations. 

(7) Cancellation of Letter of Registration. 

(i) The Letter of Registration of any Large Irregular 
-Carrier shall be cancelled without prejudice upon the filing by such carrier 
of a written request for cancellation; provided, that the Board may refuse 
to grant such request if any proceeding or action is pending in which the 
carrier's Letter may be subject to suspension or revocation. 

(ii) In any case in which the Board has reason to believe 
that a Large Irregular'Carrier has ceased to operate pursuant to the 
temporary exemption conferred by this paragraph (d), the Board may, by 
registered letters mailed to the carrier at its last known address and to 


the designated agent of such carrier, if any, request such carrier to advise 


the Board, within 60 days after receipt thereof, whether such carrier wishes 


to continue such operations or to have its Letter of Registration cancelled. 


39927 - Failure to reply within a period of 60 days after receipt thereof, 
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or return of such letters unclaimed, shall automatically terminate all rights 


under such.Letter of Registration. 


(8) Interlocking Relationships. If an application by any Large 


Irregular Carrier for approval of an interlocking relationship in existence 
on May 20, 1949, and heretofore exempt from the pravisions of section 409(a) 
is filed with the Board on or before June 20, 1949, such carrier may retain 
the officer, director, member or stockholder involved in such relationship 
pending final disposition by the Board of said application, and such relation- 
ship is ereby. approved pending such final disposition 
(9) Operational limitations for Large Irregular Carriers. Large 
Irregular Carriers shall not engage in the foreign air transportation of 
persons, and are not granted any exemption by this regulation from the 
provisions of the Civil Aeronautics Act of 1938, as amended, with respect to 
such foreign air transportation of persons, 

(e) Non-Applicability, This section shall not apply to any air carrier 
authorized by a certificate of public convenience and necessity to engage in 
air transportation, to Alaskan Air Carriers, to operations within Alaska, 
or to any noncertificated air carrier engaged in air transportation pursuant 
to special or individual exemption by the Board or pursuant to exemption 
created by any other section of the Economic Regulations. 

(f) Separability. If any provisions of this section or the application 
thereof to any air transportation, person, class of persons, or circumstances 
is held invalid, the remainder of the section and the application of such 
39928 provisions to other air transportation, persons, classes of persons, 
or circumstance shall not Be affected thereby. 

(g) Past Violations. All those provisions of this section:in effect 


\ prior to this amendment which are included in the amendment without 
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substantial change are hereby affirmed and continued in effect and all 


such provisions are intended to speak from the time of their first enactment. 
All references to violations of the Board's Regulations include any violations 
at any time of the provisions of this section as then in effect, and this amend- 
ment shall in no way affect any pending enforcement proceeding or action, 

or any enforcement action taken subsequent to the effective date of this amend- 
ment with respect to violations which occurred prior to such effective date. 
(205, 409, 416; 52 Stat. 984, 1002, 1004; 49 U.S.C. 425, 489, 496) 


By the Civil Aeronautics Board: 


/s/ 
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BEFORE THE 


’ CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


eo 
In the Matter of the Investigation ) 
of air services by LargeiIrregular ) 
Carriers and Irregular Transport ) 
Carriers ) 


SES TURCSRE ce ia ane 


Docket No. 5132 


APPEAL OF CURREY. AIR TRANSPORT 
- LIMITED FROM RULING OF EXAMINERS 
DENYING. APPLICATION FOR SUBPENAS, 
AND PETITION FOR ZOF REQUESTS FO: 


OF BOARD'S DENIAL OF REQ 
AUTHORITY TO SUBPENA BO 


EMPLOYEES 


STS FOR 
‘Ss 


- Communications with respect to this document should be sent to: . 


Keatinge, Arnold & Older 
621 South.Spring Street 
Los: Angeles 14, California 


+ Attorneys for Currey: Air 


Dated: October-17, 1953 


-BEFORE THE 


' CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the Investigation ) 
of air services by Large Irregular ) 
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APPEAL OF CURREY AIR TRANSPORT LIMITED FROM 
RULING OF EXAMINERS DENYING APPLICATION FOR 
SUBPENAS, AND PETITION FOR RECONSIDERATION 
OF BOARD'S DENIAL OF REQUEST FOR AUTHORITY 
TO SUBPENA BOARD'S EMPLOYEES 


Civil Aeronautics Board 
Washington, D. C. 
Comes now CURREY AIR TRANSPORT LIMITED, an. Applicant 
in Docket 5132, et al, and appeals from the ruling of the Examiners denying 
the application of CURREY 'AIR TRANSPORT LIMITED (hereinafter referred 
to as “CURREY") for the issuance of subpenas, and petitions for a reconsidera- 
tion of the Board’s denial of the request by CURREY for authority to subpena 


employees of the Board. 


I 
STATEMENT OF FACTS 


On October 2, 1953, Counsel for CURREY submitted ex parte 


to Examiners RALPH L. WISER and RICHARD A. WALSH, sitting on said 


Docket 5132 at Los Angeles, California, subpenas duces tecum, directed to 
Mr. JOE STOUT, Investigator, Enforcement Division, Civil Aeronautics 
Board, and Mr. FRANCIS E. HOLLADAY, Bureau of Air Operations, Civil 
Aeronautics Board. At this date the Examiners advised Counsel that an 
application for such subpenas would be required to be either in writing or on 
the record. 

On October 5, 1953, written application was presented by Counsel 
for CURREY to the said Examiners, ex parte, requesting the issuance of sub- 
penas ad testificandum directed to JOE STOUT, FRANCIS E. HOLLADAY, 
PERRY BAKER, and WILLIAM LENHARDT, all of whom are employees of the 
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Civil Aeronautics Board. Subpena forms, properly completed, were 
presented to the said Examiners on said date with the written application. 

The Exarniners indicated on October 5, 1953,) that it was their 
conclusion that the making available of employees of the Civil Aeronautics 
Board, and officials of that Board for the purpose of giving testimony in a 
Board Hearing was not a matter which was appropriately the subject of a re- 
quest for subpena, but was rather a matter that should be raised by a motion 
to the Board requesting that such employees be made available for such pur- 
pose. (Reporter's Transcript, page 22,091) The Examiners indicated 
that Counsel for CURREY could direct such a motion to|the Board, and address 
it to the Chief Examiner for the purpose of bringing it to the Board's. attention. 
(Reporter's Transcript, page 22, 093) 

Thereafter, on October 5, 1953, Counsel for/;CURREY sent the 
following telegram to the Civil Aeronautics Board, addressed to the Chief 
Examiner: 

"October 5, 1953 

“Francis W. Brown 

Chief Examiner, Bureau of Hearing Examiners 


Civil Aeronautics Board 
Washington 25, D. C. 


“Undersigned are attorneys for Currey Air’ Transport 
Limited, applicant in Docket 5132. Application in writing 
to Examiners Wiser and Walsh, Los Angeles, for issuance of 
subpenas to compel attendance as witnesses for Currey four 
employees of C.A.B. has been made and hasbeen denied by 
Examiners. The case of Currey in Docket 5132 commences 
approximately two days from now. 


“Application is hereby made for authority to subpena 
the following C.A.B. employees as witnesses for Currey and 
for authority for them to testify: Francis E. Holladay, 
Bureau of Air Operations; Perry Baker,. Bureau of Air Opera- 
tions; William Lenhardt, Bureau of Air Operations; Joseph 
Stout, C.A.B. investigator. 
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“The testimony of the above witnesses will relate to 
the examination and inspection by said witnesses of the 
books, records, agreements, memoranda, and other documents 
of Currey Air Transport Limited, and said testimony will 
bear directly on the question of the fitness, willingness, 
and ability of Currey Air Transport Limited to perform the 
services for which it seeks authority in Docket 5132. 


“Application for these subpenas is made under author- 
ity of Administrative Procedure Act, Section 6(c), and Part 
302,.Section 302.19, Rules of Practice in Economic Proceedings. 


"Currey plans to open its case in Docket 5132 with 
above witnesses and cannot proceed without them. Refusal 
to issue subpenas will in our opinion constitute denial of due 
process. 


“Please wire answer collect. 


KEATINGE, ARNOLD & OLDER 
Attorneys for Currey Air 
Transport Limited." 


On October 6, 1953, Counsel for CURREY received the following telegram 
from the Civil Aeronautics Board: 


"4 04 LA WAS /CAB/ WASHINGTON, D. C. 10-6-53 409P 
KEATINGE, ARNOLD & OLDER 

621 SOUTH SPRING STREET 

LOS ANGELES 


RE YOUR TEL OCT 5 BOARD CONSIDERED AND DENIED YOUR 
REQUEST FOR AUTHORITY TO OBTAIN TESTIMONY OF BOARD 
PERSONNEL BECAUSE OF FAILURE TO DEMONSTRATE NEED 
FOR THEIR TESTIMONY ON FITNESS, WILLINGNESS, AND 
ABILITY OF APPLICANT, AN ISSUE PECULIARLY WITHIN 
KNOWLEDGE OF APPLICANT IN WHICH IT HAS BURDEN TO 
MEET. ANY SUBSEQUENT REQUEST OF THIS NATURE 
SHOULD BE IN MOTION FORM FILED AND SERVED IN ACCORD 
WITH RULES OF PRACTICE. 


FRANCIS W. BROWN 
CHIEF EXAMINER 
CIVIL AERONAUTICS BOARD" 
On October 7, 1953, the Examiners concluded that the matter was 
one that would have to be taken up by way of motion tothe Board. (Reporter's 


Transcript, page 22,093) Examiner WISER on said date then stated 
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(Reporter's Transcript, page 22,093): “You may, therefore, petition the 


Board to reconsider its action as indicated in the telegram of October 6, 1953, 
or, in view of the importance of the matter, you may appeal to the Board 
from our ruling in which we indicated that this was the type of situation in 
which a motion to the Board rather than a request for subpena would be 
appropriate."* The Examiners then gave their consent to such an appeal. 
43854 (Reporter's Transcript, page 22,096.) 
3 Immediately subsequent to the foregoing ruling of the Examiners, 
Counsel for CURREY requested an Eoumnmient of the hearing until the Board 
and/or the highest Court of competent jurisdiction has ruled upon the subject 
motion of Applicant. (Reporter's Transcript, page 22, 094) The request 
for adjournment was based upon the grounds that: (1) the Applicant was en- 
titled to the issuance of the requested subpenas as a matter of law; (2) the 
Applicant was entitled to select its witnesses as it saw fit; and (3) the Applicant 
was entitled to present its witnesses in the order in which it saw fit. Counsel 
for CURREY stated that the Applicant would not refuse to proceed if the Ex- 
aminers ruled adversely to it on this Motion, but stated that the presentation 
of its case would be made over objection and that all rights were reserved with 
respect to such objection. (Reporter's Transcript, page 22,095) The Ex- 
aminers denied the motion by CURREY for an adjournment. (Reporter's 
Transcript, page 22, 097) 
8g 
NATURE OF APPEAL 
CURREY appeals from the ruling of the Examiners and petitions 
for reconsideration of the decision by the Board under the Rules of Practice in 


Economic Proceedings, Sections 302. 18(f) and 302. 37. 
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I 


AUTHORITIES 


The Administrative Procedure Act, Section 6(c) states as 
follows: 


“A gency subpenas authorized by law shall be issued to any 
party upon request and, as may be required by Rules of 
Procedure, upon a statement or showing of general relevance 
and reasonable scope of the evidence sought. Upon contest 
the Court shall sustain any such subpena or similar process 
or demand to the extent that it is found to be in accordance 
with law and, in any proceeding for enforcement, shall issue 
an order requiring the appearance of the witness or the 
production of the evidence or data within a reasonable time 
under penaltyof punishment for contempt in case of con- 
tumacious failure to comply." 


The Rules of Practice in Economic Proceedings of the Civil 
Aeronautics Board relating to the issuance of subpenas state that application 
may be made to the Examiner ex parte (Section 302,19(a). (Section 302. 19(b) 
thereof pertaining to the issuance of subpenas ad testificandum states as 


follows: 


“(b) A subpena for the attendance of a witness shall be 
issued on oral application at any time." 


IV 
ARGUMENT 
There is nothing in the Administrative Procedure Act or the 
Board's regulations requiring a showing of "need" or materiality for the 
issuance of subpenas aditestificandum. There is not even a requirement 
that the name of the witness to be subpenaed must be disclosed. And it is com-. 
mon practice in State ard Federal Courts for the Clerk of the Court to issue 


subpenas in blank. Federal Rules of Civil Procedure, Rule 45(a); California 
Code of Civil Procedure, Sec. 1986. 
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Nor is there anything in the Administrative Procedure Act, or 
the Board's regulations, exempting employees of the Board from being 
served or from testifying in proceedings before the Board. If any internal 
rule or policy for the exemption of Board employees exists within the Civil 
Aeronautics Board, it is unpublished and has not been promulgated under the 
provisions of the Administrative Procedure Act as required by Federal law. 
The Examiners have no legal discretion in the issuance of subpenas except 
that expressly stated in the Administrative Procedure Act and the Rules of 
Practice. Inthe absence of express rules of practice, yalidly promulgated 
and acting with equal effect upon all parties, neither the Examiners nor the 
Board have legal authority to deny the issuance of subpenas. 

43856 The Board's answer to Counsel for Currey in its telegram of 


October 6, 1953, that 


“Board considered and denied your request for authority 

to obtain testimony of Board personnel because of failure 

to demonstrate need for their testimony on fitness, will- 

ingness, and ability of applicant, an issue pecpliarly with- 

in knowledge of Applicant in which it has burden to meet" 
begs the real question. Admittedly, applicant has the burden of showing 
fitness, willingness and ability. But applicant in meeting that burden has 
the right to use every legal means at its command to marshal the evidence 
to meet that burden, including the use of subpenas to compel the testimony 
of witnesses, both friendly and adverse. 

And it is clear that neither the Administrative, Procedure Act 
nor the Rules of Practice require a party to make a showing to the Board of 


the "need for their testimony" (telegram, October 6, 1953) before such 


party is entitled to the issuance of subpenas ad testificandum. 


The application for the issuance of the subject subpenas complied 


fully with the section relating to subpenas ad testificandum. It cannot be 
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seriously contended that the evidence which CURREY desired to elicit from 
these witnesses is ‘unrelated to the issues of the proceeding or wholly un- 
reasonable in its scope,‘ in the words of Section 302. 19(d), Rules of Practice 
in Economic Proceedings. 

Mr. Perry Baker and Mr. William Lenhardt, two of the four per- 
sons named in the application, are expert auditors in the Accounting and 
Statistics Division of the Bureau of Air Operations. These men, together 
with Mr. Holladay, one of the members of Bureau Counsel's staff, and Mr. 
Stout, an investigator for the Board, spent approximately three days examining 
the books and records of CURREY just prior to the commencement of 
CURREY's case, pursuant to an agreement between Counsel for CURREY and 
Bureau Counsel that said books and records would be produced and could be 
43857 inspected at leisure by the Board's staff in the offices of CURREY's 


counsel. The question of the condition of the applicant's books and records 


with respect to the manner of the classification of accounts, the completeness 


of the entries, the manner, method and completeness of required reports 
made by the applicant to the Civil Aeronautics Board, the comparison of these 
methods and the condition of the books and records with those of other carriers 
subject to the Board's regulations, and the organizational structure and 
financial condition of CURREY are all questions bearing directly on the fitness, 
willingness and ability of the applicant. Statements by the applicant with re- 
spect to these matters would certainly carry little weight as compared to the 
statements of independent expert auditors and other members of the Board's 
staff who are eminently qualified in this specialized field to give an unbiased 
opinion. 

Furthermore, the opinions and knowledge obtained by these ex- 


pert witnesses of the Board were obtained pursuant to a request by Bureau 
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Counsel in this proceeding, and such opinions and knowledge were obtained 
by these expert witnesses within three days of the presentation of CURREY's 
case. We would not seriously contend that Bureau Counsel could not produce 
these expert witnesses in this proceeding to testify with respect to their 
examination of CURREY's books and records. Bureau Counsel is a party in 
this proceeding (Section 302.9, Rules of Practice in Economic Proceedings ) 
and would undoubtedly have the right to call these witnesses to testify. It is 
a novel theory that witnesses available to one party in a| proceeding are not 
available to another. Not only is there no prohibition against the calling of 
an adverse witness, but it is permissible in both the Federal and State courts 
for a party to call the adverse party as its own witness and to cross-examine 
that party by the use of leading questions and to contradict and impeach such 
witness, if desired, in all respects as if he had been called by the adverse 
party. Federal Rules of Civil Procedure, Rule 43(b); California Code of 
43858 Civil Procedure, Section 2055. 
While it may be true that applicant could produce other auditors 


to testify as to the manner of keeping the books and records, such outside 


witnesses would not be qualified to express opinions on subjects requiring de- 


tailed knowledge of the Civil Aeronautics Act and the Board's regulations with 
respect to air carriers. The four persons named in this application possess 
that knowledge and have made a detailed and exhaustive examination of 
CURREY's books and records. The knowledge they obtained from CURREY's 
own books and records could hardly be classed as privileged when CURREY 
was itself attempting to elicit it. 
Without the testimony of these witnesses CURREY has no witnesses 


who could, with the technical expertness of these four, evaluate CURREY's 
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position, based on its books and records, as an applicant for a certificate 
of public convenience and necessity. 

The fact that other applicants have not used the Board's employees 
as witnesses does not detract from the advantage to be gained by this appli- 
cant from the use of these witnesses, or the substantial prejudice this appli- 
cant will suffer as a result of not having their testimony. Further, this 
application for subpenas comes as a result of the inspection and analysis of 
applicant’s books and records just prior to the presentation of applicant's case, 
and at the request of Bureau Counsel. Thus, their knowledge was current 
almost to the moment of presentation of applicant's case, and would have had 
great weight. 

The calling of these witnesses by CURREY is based upon their 
direct knowledge arising from the detailed inspection made by them of 
CURREY's books and records, and is not an attempt to bring in witnesses who 


could only testify vaguely and generally on irrelevant matters. The testimony 


43859 of these witnesses is essential to the full development of CURREY's 


case. Substantial prejudice will result from their failure to testify, and 
will amount to a denial of due process. 

The Board can have no valid objection to the subpenaing of these 
witnesses for the purposes stated. There is no question of classified in- 
formation being revealed, or of privileged communications. No inconvenience 
or hardship could have resulted to the witnesses or to the Board, since all 
of the witnesses were in the Los Angeles area at the time the application was 
made, 

The real and substantial interests of the appellant in having the 


testimony of witnesses possessing knowledge which may so vitally affect its 
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case far outweighs any vague, undefined feeling on the part of the Board 


that somehow its authority and dignity is being tested by an application to sub- 


pena some of its employees. 


WHEREFORE, Petitioner and Appellant prays that the Board order 


the Examiners in this proceeding to issue the subpenas heretofore applied 


for, that the Board grant the motion for authority to subpena said witnesses, 


and for such other relief as to the Board seems just. 


CERTIFICATE OF SERVICE 


Respectfully, 
KEATINGE, ARNOLD & OLDER 


By /S/ CHARLES H. OLDER 
rlés H. er 
Attorneys for CURREY 
AIR TRANSPORT LIMITED 


The undersigned hereby certifies that the foregoing Appeal and 


Petition for Reconsideration has this day been served upon Counsel of record 


for all parties appearing in Docket No. 5132, et al, by causing copies thereof 


properly addressed to be mailed to all such Counsel. 


DATED: October 22, 1953. 


CHARLES H. OLDER 
arles H. er 
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Order No. E-7909 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C. 
on the 23rd day of November,1953 


In the Matter of the Investigation 
of air services by 


LARGE IRREGULAR CARRIERS : Docket No. 5132 et al. 


and 
IRREGULAR TRANSPORT CARRIERS 


ORDER DENYING REQUEST FOR TESTIMONY OF BOARD 
EMPLOYEES 

On October 5,'1953 Currey Air Transport, Limited, (Currey) a 
party in the subject proceeding, filed a written application with the Examiners 
requesting issuance of subpoenas ad testificandum directed to four employees 
of the Board. This application was denied by the Examiners on grounds that 
it should be addressed to the Board. Currey therefore on the same day, ina 
telegram addressed to the Chief Examiner, requested Board authority to sub- 
poena the four employees and stated that their testimony would relate to ex- 
amination and inspection of books, records, agreements, memoranda, and 
other documents of Currey and would bear directly on the question of the 
fitness, willingness and ability of Currey to perform the services for which 


it seeks authority in this proceeding. On October 6, 1953, the Board denied 


this request on the grounds that Currey had failed to demonstrate a need for 
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43876 the employees’ testimony on the issue of its fitness, willingness, 
and ability, an issue peculiarly within the knowledge of the applicant and 
which it has the burdento meet. Currey was advised of this denial by tele- 
gram dated the same day. On October 7, 1953 the Examiners gave their 
consent to Currey to appeal their ruling denying the subpoenas. 

On October 23, 1953, Currey filed an appeal from the ruling of the 
Examiners denying the application for subpoenas and a petition for reconsidera- 
tion of the Board's denial of the Currey requests for authority to subpoena 
the Board's employees. In this document Currey prays that the Board order 
the Examiners to subpoena the four Board employees. (In support of this 
prayer Currey contends that: 

(1) There is nothing in the Administrative Procedure Act or the 
Board's regulations exempting employees of the Board from being served or 
testifying in Board proceedings and that therefore the Examiners and the Board 
have no legal authority to deny the issuance of the subpoenas. 

(2) There is nothing in the Administrative Procedure Act or the 
Board's regulations requiring a showing of need or materiality of testimony 
sought by subpoena. 

(3) The request for subpoenas complies fully with the requirements 
of section 302. 19(d) of the Board's Rules of Practice which aim to prevent 
the improvident issuance of subpoenas to secure evidence which is unrelated 


to the issues of the proceeding or wholly unreasonable in scope. Currey 


43877 argues that the four Board employees whose testimony is sought re- 


cently inspected the books and records of the carrier on behalf of Bureau 
Counsel and are therefore in a position to testify with réspect to the condition 
of the applicant's books and records which testimony bears directly on Currey's 


fitness, willingness and ability to perform the services for which it seeks 
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authority. It contends that testimony on this material by other witnesses 
would carry little weight as compared with testimony by Board employees 
giving their unbiased opinion. 

The Board, upon consideration of the appeal of Currey from the 
ruling of the Examiners, and its petition for reconsideration of the Board's 
prior denial for authority to subpoena the Board employees involved, and upon 
consideration of the pertinent portions of the transcript of the record in the 
proceeding, finds that: 


(1) It makes noi difference in this case whether the Examiners under 


the Board's Rules of Practice could or should have issued subpoenas for the 


attendance of the four employees involved, since in the absence of a specific 
Board approval, the employees could not, in any event, have testified to the 
matters upon which Currey seeks theirtestimony. They were prohibited from 
doing so both by the requirements of section 902(f) of the Civil Aeronautics Act 
and the Board's own administrative regulations. Section 902(f) makes it a 
criminal offense for any employee of the Board to knowingly and willfully 
divulge any fact or information which may come to his knowledge during the 
course of an examination ofthe accounts, records ,-andimemoranda of any air tarries 
43878 except as he may be directed by the Board or by a court of competent 
jurisdiction. The subpoenas were for the purpose of securing testimony di- 
vulging such information.) This statutory prohibition is reinforced by the 're- 
quirements of the Board’s Administrative Memorandum No. 40, dated August 
9, 1950, which makes all information obtained by Board employees in the per- 
formance of their duties confidential and requires that it not be disclosed 
unless authorized by the Board. Section 6 of this directive provides that no 
employee of the Board shall disclose such information even in response to a 
court subpoena unless specifically authorized todo so. The issue therefore 


comes to whether the Board will in this instance grant the required permission. 
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(2) It is not in the public interest and conducive to the proper dis-- 
patch of the Board's business to direct the four employees whose testimony 
is sought in this proceeding to appear and give testimony as requested by 
Currey divulging information acquired in inspection of the books, and records, 
of that carrier. Currey's statement of its need for the testimony of these 
witnesses does not demonstrate that they have any facts peculiarly within 
their knowledge which cannot be testified to by other witnesses produced by 
the carrier. The need for the testimony of the four Board employees boils 


down to a contention that the testimony of other witnesses with respect to 


the condition of the applicant's books and records would carry little weight as 


compared to testimony given by Board employees on these matters. If the 
Board found that this constituted an adequate reason to interrupt the work of 
43879 the Board and its staff by a production of Board employees to testify 
in a Board proceeding, it would have to accede to similar requests on behalf 
of every applicant in every proceeding before the Board who desired to sub- 
mit their cases with what they regarded as the added prestige of testimony by 
staff members. Such a result would obviously produce a substantial inter- 
ference with the Board's work and is completely unjustified. 

IT IS THEREFORE ORDERED THAT: 

1, The appeal of Currey Air Transport from the ruling of the Ex- 
aminers denying the carrier's application, dated October 5, 1953, for subpoenas 
ad testificandum directed to Joseph Stout, Francis Holladay, Perry Baker and 
William Lenhardt be and it hereby is denied. 

(2) The petition of Currey Air Transport for reconsideration of the 


Board's order of October 6, 1953, denying the carrier's request for the 


1432-A 


production of testimony by the four Board employees named above be and it 
hereby is denied. 
By the Civil Aeronautics Board: 
/s/ M. C. Mulligan 
M. C. Mulligan 


Secretary 


(SEAL) 


22094 Examiner, that we object to following that procedure. We feel 


that we are entitled to subpoena as a matter under the law. We feel we are 
also entitled to present our witnesses in the order in which we see fit, that 

we are entitled to select our witnesses as we see fit; that the denial of the sub- 
poena in this case, or the subpoenas, and the right of the applicant to present 
such witnesses forthwith and in the order which applicant selects, constitutes 
a denial of due process. 

We, therefore, at this time request an adjournment of the hearing 
until the Board and/or the highest court of competent jurisdiction has ruled 
upon this request of applicant. 

‘Examiner Wiser: Until the Board has ruled upon a request that you 
will file for reconsideration? 

Mr. Keatinge: Yes, sir. 

Examiner Wiser: When are you going to file that? 

Mr. Keatinge: Forthwith. 

Mr. Bagan: Mr. Examiner, again this is a complete surprise to 


Bureau Counsel. We reserve a right to take a position on this matter. 
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Examiner Wiser: May we understand your reasons in requesting 
the adjournment? Your plan is, first, to present Mr. Currey as a witness, 
is it not? 

Mr. Keatinge: No, our plan -- 

Examiner Wiser: Regardless of whether these gentlemen come in 


or not? 

* * cf 
| 
22097... plete, we will make a further appeal. I will state that now, in 
accordance with your ruling. 

Examiner Wiser: Very well. You could presumably incorporate 
your appeal and your petition for reconsideration in one document, if you 
would desire it. That would be a matter that we would not want to dictate to 
you in any respect. We believe that you should serve copies on Bureau Counsel 
of the further documents that you present on this matter. 

We have considered the request for sequestration of witnesses, 
and after careful consideration of all of the circumstances we have concluded 
that the request will be denied. | 

We have also considered the applicant's request for an adjournment, 
and we do not believe that grounds have been shown which would indicate that 
the applicant would be prejudiced unduly be being required to proceed at this 


time. However, we will indicate, if the matter is not/ resolved by the time 


Currey's case is completed here, we will entertain a request by Currey to 


hold the record open to receive whatever evidence it may obtain from the four 
witnesses in question in the event further steps it has indicated it will take 
should be successful. 


Is Currey ready to proceed? 
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Mr. Keatinge: We are ready to proceed, Mr. Examiner. We 


trust you will note that we are proceeding over objection, as we have noted 


this morning. 
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Proof of Service 


I hereby certify that on | 
February 15, 1952 

this document was served on 
parties listed below: 


M. Roddlers -- 
Service & Mail Clerk 


REGISTERED: 


Mr. Philip Schleit 
1603 K St., N. W. 
Washington, D. C. 


Mr. Warren E. Miller 
910 17th St., N. W. 
Washington, D. C. 


Mr. George Berkowitz 
270 Broadway 
New York, N. Y. 


Mr. John W. Preston 
W458 South Spring St. 
Los Angeles, Calif. 


Mr. Hardy K. Maclay 
1317 F. St., N. W. 
Washington, D. C. 
| 
Mr. Howard J. Korth | 
American Air Export & Import Company 
690 Curtis Parkway 
Miami Springs, Fla. 


Mr. Albert F. Beitel 
905 American Security Bldg. 
Washington, D. C. 


DOCKET No. 5132 


REPORT OF PREHEARING CONFERENCE 


American Flyers Airline Corpora- 


tion 
Att: Mr. Reed Pigman 
Meacham Field 
Fort Worth 6, Tex. 


Mr. Coates Lear 
604 Cafritz Bldg. 
Washington, D. C. 


Mr. Ben Ivan Melnicoff 
821 15th St.,. N.W. 
Washington, D.C. 


Mr. John J. Klak 
909 LaSalle Bldg. 
1028 Conn. Ave., N. W. 
Washington, D.C. 


Mr. Norman Meyers 
201 Shoreham Bldg. 
Washington, D. C. 


Mr. F. Alfred Blatz 
Blatz Airlines, Inc. 
3132 W. 74th St. 

Los Angeles, Calif. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


DOCKET NO. 5132 


INVESTIGATION OF AIR SERVICE BY LARGE IRREGULAR 
T 


CARRIERS AND IRREGULAR TRANSPOR 


CARRIERS 


REPORT OF PREHEARING CONFERENCE 


Served: Feb 15 1952 


Upon: 
Philip Schleit, 1603 K St., N. W., Washington, 


Finance Corporation and Regina Cargo Airlines, Inc. 


D. C., for Aero 


Warren E. Miller, 910 17th St., N.W., Washington, D. C., for Air 


Cargo Express, Inc., Air Transport Associates, Inc., 


and Monarch Air Service. 


George Berkowitz, 270 Broadway, New York City, N. Y., for Air 


Services, Inc., Associated Air Transport, Inc., Central Air Transport, Inc., 


Los Angeles Air Service, Robin Airlines, Inc., and Trans American Airways. 


John W. Preston, 458 South Spring St., Los Angeles, Calif., for Airline 


Transport Carriers, Inc., and Stewart Air Service. 
Hardy K. Maclay, 1317 F. St., N. W., Washin 
American Airways, Inc., Trans National Airlines, Inc 
Air Lines, Inc., and Paul Mantz Air Services. 
Howard Korth, 690 Curtiss Parkway, Miami Sp 


American Air Export & Import Co. 


on, D. C., for All- 


.,» Twentieth Century 


rings, Florida, for 


Albert F. Beitel, 730 15th St., N. W., Washington, D. C., for 


American Air Transport, Inc., and Air Coach Transport Association. 
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Reed Pigman, Meacham Field, Fort Worth 6, Texas, for American 
Flyers, Inc. 

Coates Lear, Cafritz Bldg., Washington, D. C., for American Air 
Export & Import Co., Airline Transport Carriers, Arctic-Pacific, Inc., 
Overseas National Airways, Trans Caribbean Air Cargo Lines, Inc., and 
Independent Military Air Transport Association. 

Ben Ivan Melnicoff, 821 15th St., N. W., Washington, D. C., for 
Argonaut Airways Corp., Continental Charters, Inc., Miami Airline, Inc., 
and Peninsular Air Transport. 

John J. Klak, 1028 Connecticut Ave., N. W., Washington, D. C., for Arno 
Arnold Air Service, Inc., S.S. W., Inc., Southern Air Transport, Standard 
Air Cargo, Unit Export\Company, Inc., and United States Overseas Airlines, 
Inc. 

Norman Meyers, 201 Shoreham Bldg., Washington, D. C., for Aviation 
Corp. of Seattle. 

F. Alfred Blatz,| 3132 West 74th St., Los Angeles, Calif., for Blatz 
Airlines, Inc. 

42246 Ruth E. H. Basius, 733 Tower Bldg., Washington, D. C., for 
California Eastern Airways, Inc. 

Jesse F. Stallings, Berry Field, Nashville, Tenn., for Capitol 
Airways, Inc. 

Dayton Harrington, 454 Washington Bldg., Washington, D. C., for 


Caribbean-American Lines, Inc., and Economy Airways, Inc. 


Wheeler & Wheeler, Southern Bldg., 15th and H Sts., N. W., 


Washington 5, D. C., for Coastal Cargo, Inc. 
Theodore J. Sakowitz, 922 Seybold Bldg., Miami, Florida, for 


Conner Air Lines, Inc. 
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Richard H. Keatinge, 510 South Spring St., Los Angeles, Calif., 
for Currey Air Transport Ltd., Great Lakes Airlines, Inc., California Air 
Charter, Inc., Pearson-Alaska, Inc., Stanley Jackson, d/b/a/ Royal Air 
Service, Antone Johansen, d/b/a/ Sourdough Air Transport, and Western 
Flying Service, Inc. 

Jacob Freed Adelman, 10 East 40th St., New York 16, N. Y., for 
Federated Airlines, Inc., Hemisphere Air Transport, and Modern Air Trans- 
port, Inc. 

Arthur D. Condon, 1000 Vermont Ave., N. W., Washington, D. C., 
for Freight Air, Inc. 

John W. Kendall, 1200 Cascade Bldg., Portland 4, Ore., for General 
Airways, Inc. 

John P. Southmayd, 902 Warner Bldg., N. W., Washington, D. C., 


for General Airways, Inc., and Trans -Alaskan Airlines), Inc. 


Robert R. Johnson, P. O. Box 1382, Missoula, Mont., for Johnson 
| 


Flying Service, Inc. 
Henry I. Stimson, Hale, Stimson & Russell, 122 East 42nd St., New 
York 17, N. Y., for Meteor Air Transport, Inc. 
Theodore E. Wolcott, 60 East 42nd St., New York City, N. Y., 
for New England Air Express, Inc. 
Theodore I. Seamon, 700 Woodward Bldg., Washington, D. C., for 
Overseas National Airways. 
Leo Weinrott, Suite 1212-1225, 1528 Walnut St., Philadelphia 2, 
Penn. , for Quaker City Airways, Inc. 
D. Robert Werner, Lambert Field, St. Louis 21, Mo., for Remmert- 
Werner, Inc. 
Douglas M. Amann, 25 Broad St., New York City, N. Y., for Sea- 


board & Western Airlines, Inc. 
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James Batchelor, 530 Washington Bldg., Washington, D. C., for 


Skytrain Airways, Inc. 

J. R. Dolard, Army & Navy Club, Washington, D. C., for Skyways 
International Trading & Transport Co., Inc. 

H. P. Bevins, 25 Broadway, New York 4, N. Y., for Trans World 
Airlines, Inc. 

Richard R. Pettit, Transocean Air Lines, Oakland Municipal Airport, 
Oakland, Calif. , for Transocean Air Lines. 

Wyman Reynolds, 215 West 5th St., Los Angeles 13, Calif., for U. S. 
Aircoach. 

James O. Doherty, 90-50 Parsons Blvd., Jamaica 2, N. Y., for United 
States Overseas Airlines, Inc. 

Milton M. Gottesman, Ring Bldg., Washington, D. C., for World 
Airways, Inc. 

George C. Neal, 805 15th St., N. W., Washington, D. C., for 
Alaska Airlines, Inc., and Western Airlines, Inc. 

42247 Howard C. Westwood, 701 Union Trust Bldg., Washington, D. C. 
for American Airlines, Inc. 

Muriel Tsvetkoff, General Manager, Better Business Bureau of San 
Francisco, 420 Sutter St!, San Francisco 8, Calif., for the Better Business 
Bureau of San Francisco. 

B. Howell Hill, 815 15th St., N. W., Washington, D. C., for Braniff 
Airways, Inc. 

Macon M. Arthur, 1016 Ring Bldg., Washington, D. C., for Capital 
Airlines, Inc. 

S. B. Redmond, Continental Air Lines, Inc., Stapleton Airfield, 


Denver 7, Colo., for Continental Air Lines, Inc. 
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D. Franklin Kell, Delta Air Lines, Inc., Atlanta, Georgia, 


for Delta Air Lines, Inc. 


E. Smythe Gambrell, 825 Citizens & Southern Bank Bldg., Atlanta 3, 


Georgia, for Eastern Air Lines, Inc. 
Joseph Reilly, 1625 K St., N. W., Washington, 


Military Air Transport Association. 


D. C., for Independent 


R. A. Fitzgerald, 1625 K St., N. W., Washington, D. C., for National 


Airlines, Inc. 


C. Edward Leasure, 1518 K St., N. W., Washington 5, D. C., for 


Northwest Airlines, Inc. 
Gerald P. O'Grady, 1025 Connecticut Ave., N, 


for Pacific Northern Airlines. 


W., Washington, D. C., 


H. Don Reynolds, 135 East 42nd St., New York City, N. Y., for 


Pan American World Airways, Inc. 
James C. Buckley, 331 Madison, New York 17, 


Rican Transportation Authority. 


N. Y., for Puerto 


James D. Keller, Office of County Counsel, Court House, 302 


Civic Drive, San Diego 1, Calif., for the County of San Diego and the Board of 


Supervisers. 


John T. Lorch, Mayer, Meyer, Austrian & Platt, 231 South LaSalle St., 


Chicago 4, Ill., for United Air Lines, Inc. 


D. P. Renda, 6060 Avion Drive, Los Angeles, Calif., for Western 


Airlines, Inc. 
Louis W. Goodkind, Bureau of Air Operations, 


Washington, D. C., for Bureau Counsel. 


Civil Aeronautics Board, 
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G. Robert Henry, 904 Kass Bldg., Washington, D. C. for Air 


America, Inc. 


Exceptions, if any, to matters contained in this report must be filed 
with Hearing Examiner Ralph L. Wiser and served upon all counsel within 7 
days from date of service shown. 

42248 REPORT OF PREHEARING CONFERENCE 

A prehearing conference was held in this proceeding on October 31, 
1951, and November 1, 11951, at which the following persons were present: 

Ralph L. Wiser, Hearing Examiner. 

Philip Schleit, for Aero Finance Corporation. 

Warren Miller, for Air Cargo Express, Inc., Air Transport 
Associates, Inc., and Monarch Air Service. 

George Berkowitz, for Air Services, Inc., Associated Air Transport, 
Inc., Central Air Transport, Inc., Los Angeles Air Service, Robin Airlines, 
Inc., and Trans American Airways. 

Hardy K. Maclay, for All-American Airways, Inc., Trans National 
Airlines, Inc., Twentieth Century Air Lines, Inc., and Independent Military 
Air Transport Association. 

Howard Korth, for American Air Export & Import Co. 

Albert F. Beitel, for American Air Transport, Inc., and Air Coach 
Transport Association. 

Coates Lear, for Arctic-Pacific, Inc., Overseas National Airways, 
Trans Caribbean Air Cargo Lines, Inc., and Independent Military Air Transport ~ 
Association. 

Ben Ivan Melnicoff, for Argonaut Airways Corp., Continental Charters, 
Inc., Miami Airline, Inc., and Peninsular Air Transport. 
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John J. Klak, for Arnold Air Service, Inc., S.S.W., Inc., Southern 
Air Transport, Standard Air Cargo, Unit Export Company, Inc., and United 
States Overseas Airlines, Inc. 

Norman Meyers, for Aviation Corporation of Seattle. 

Dayton Harrington, for Caribbean-American Lines, Inc., and Economy 
Airways, Inc. 

Theodore J. Sakowitz, for Conner Air Lines, |Inc. 

Richard H. Keatinge, for Currey Air Transport Ltd., Great Lakes 
Airlines, Inc., California Air Charter, Inc., Pearson-Alaska, Inc., Stanley 
Jackson, d/b/a Royal Air Service, Antone Johansen, |d/b/a Sourdough Air 
Transport, and Western Flying Service, Inc. 

Jacob Freed Adelman, for Federated Airlines, Inc., Hemisphere 
Air Transport, and Modern Air Transport, Inc. 

Arthur J. Cerra, for Freight Air, Inc. 

John P. Southmayd, for General Airways, Inc., and Trans-Alaskan 
Airlines, Inc. 

Theodore E. Wolcott, for New England Air Express, Inc., and Regina 


Cargo Airlines, Inc. 


Douglas M. Amann, for Seaboard & Western Airlines, Inc. 


J. R. Dolard, for Skyways International Trading & Transport Co., Inc. 
Richard R. Pettit, for Transocean Air Lines.) 
Wyman Reynolds, for U. S. Aircoach. 
Milton M. Gottesman, for World Airways, Inc. 
George C. Neal, for Alaska Airlines, Inc., and Western Airlines, Inc. 

Howard C. Westwood, and Clifton M. Stratton, for American Airlines, Inc. 


Macon M. Arthur, for Capital Airlines, Inc. 
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D. Franklin Kell, for Delta Air Lines, Inc. 

H. Don Reynolds, for Pan American World Airways, Inc. 

James F. Reilly, for United Air Lines, Inc. 

James C. Buckley, for Puerto Rican Transportation Authority. 

Joseph Reilly, for Independent Military Air Transport Association. 

Donald K. Hall, for Western Airlines, Inc. 

James D. Keller, for the County of San Diego and the Board of Super- 
visers. 


H. Scheurer, for Continental Air Lines, Inc., and Northwest Airlines, 


Gerald P. O'Grady, for Pacific Northern Airlines. 

Charles A. Moye, for Eastern Air Lines, Inc. 

B. Howell Hill, for Braniff Airways, Inc. 

H. P. Bevins, for Trans World Airlines, Inc. 

Ruth E. H. Basius, for California Eastern Airways, Inc. 

R. A. Fitzgerald, for National Airlines, Inc. 

Louis W. Goodkind and George W. Shoemaker, for the Bureau of Air 
Operations, Civil Aeronautics Board, 

This proceeding as established by Order Serial No. E-5722 of 

September 21, 1951, involves (1) an investigation into all matters relating to 
air transportation by Large Irregular Carriers and Irregular Transport Car- 


riers, and (2) the applications for individual exemption orders filed by 63 of 


these carriers. The vee contains 7 numbered issues which are specifically 


assigned for inquiry. _ 


1/ The Board's Order Serial No. E-5814 of October 25, 1951, amended 
Order Serial No. E-5722 by changing subparagraph (b) of paragraph 1(6) at 
page 4. 


1443-A 


The positions of the parties on the various questions discussed 


herein are for the most part outlined fully in the various motions, requests, 


and comments which they have filed and which are referred to hereinafter and 
which have been considered in reaching the rulings indicated in this report. 


Accordingly, these positions will not be detailed here. 


42250 Issues and scope of proceeding, and interpretations and amendments 
of the Board's Order of September 21, 1951. Those attending the conference 


had such a large number of contentious positions, requests, and comments 
concerning amendment, interpretation, and clarification of the Board's Order 

of September 21, 1951, that it was impracticable to proceed by obtaining the 
views of all parties and to dispose of these matters by a method of discussion 
and agreement, However, the major points of difference were brought out by 
discussion, and the Examiner directed that the parties submit in writing their 
proposed changes and interpretations and the supporting reasons. Subsequently, 
the parties presented 37 motions and petitions to the Board and replies seca 
and 27 submissions to the Examiner with respect to proposed interpretations 

of the Se These latter also involved many of the questions raised by 

the motions and petitions to the Board and were therefore brought to the Board's 
attention for consideration in its decision on those questions. By Order Serial 
Number E-6017, dated January 8, 1952, the Board acted on the above motions 
and petitions. This order contains rulings on 15 basic problems presented 


in the motions to the Board. A major part of the proposed interpretations 


submitted to the Examiner involve questions covered by the above opinion and 


2/ Listed in Appendix 1 to the Board's order of January 8, 1952, Serial No. 
E-6017. 


3/ Listed in Appendix 2 to Order Serial No. E-6017, 
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order and, the Board having ruled upon these questions, further interpretation 
by the Examiner is unnecessary at this time. The other matters are covered 
_ in this report. 

The Examiner rules that the questions set forth in Bureau Counsel's 
Proposed Statement of Issues, attached hereto as Appendix 1, are matters at 
42251 issue in the proceeding, subject to the rulings with respect thereto 
that are contained in the Board's Order of January 8, 1952. 

In addition, Overseas National Airways proposes to include as an 
issue the question ‘whether public interest requires that Large Irregular Car- 
riers and Irregular Transport Carriers be exempted from provisions of 
Sections 408 and 409 insofar as such sections would otherwise prevent mergers, 
consolidations, and acquisitions of control." This appears an appropriate 


matter for consideration in this proceeding and evidence thereon will be received, 


Consolidation. The Board's Order of January 8, 1952, provided 


that applicants for individual exemption orders might file applications for 
certificates of public convenience and necessity within.15 days and that all such 
applications properly filed and covering air service within the scope of the 
proceeding would be consolidated herein, One or more certificate applications 
which by either direct statements or by implication purport to be filed pursuant 
to the Board's order were timely filed by a number of the applicants listed in 
paragraphs Nos. 2 and 3 of the order. 4! Some do not positively allege that 


they propose limited or controlled supplemental service. However, the appli- 


cations appear to intend to do so, inasmuch as they were presumably filed in 


4/ Any person desiring consolidation in this proceeding of an application 
not listed in Appendix No. 4 hereto, will be expected to file an appropriate 
motion with the Board requesting such consolidation. 
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response to the Board's order, which specifically excluded any other service 


from the proceeding. Accordingly, the Examiner will recommend to the 


Board that all be consolidated in the proceeding to the extent that they propose 


limited or controlled transportation of an additional and supplemental nature 
and that they be dismissed in all other respects as not conforming to the order 
42252 in connection with which they were ae 
Very few of the applications include a specification of the type 
of limit or control that the applicant proposes. The Board's Order of January 
8, 1952, indicated that it will consider proposals coming within the general 
scope of the proceeding, not that it will attempt to spell out in advance all the 
specific transportation proposals that could possibly come within the proceed- 
ing. The parties who consider limited or controlled) air transportation of an 
additional and supplemental nature to be needed will be expected to show the 
needs for such transportation. It will be up to the proponents to describe 
specifically the service they plan to provide or which|they support. The Board 
can then appraise these proposals and the supporting |and opposing evidence in 
reaching its determination as to the requirements of the public convenience 
and necessity. 
While timely filed applications will be recommended for consolida- 


tion to the extent that they propose service which is within the scope of this 


5/ The certificate applications of Strato Freight and Western Flying Service, 
which do not now have status as parties to the proceeding but which filed 

similar applications on or before the due date, will also be recommended to 

the Board for consolidation herein. Unless the Board grants the petitions 

for reconsideration which request that foreign transportation of persons be 
considered, the consolidation of applications for such authority will not be recom- 
mended. 
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proceeding, the Examiner will expect applicants to indicate, in presenting 
their evidentiary cases {i.e., in their exhibits) definitive proposals showing 
the supplemental air transportation they desire to provide, including the way 
in which they believe the Board should limit or control the transportation so 
as to assure its supplemental nature. 

42253 Pursuant to the Board's Order of January 8, 1952, the Examiner 
will not receive evidence at the hearing in support of air service that would 
not be so limited or controlled. Of course, the prayers for general relief 
will afford the Board reasonable latitude in acting upon the applications, and the 
mere fact that a particular applicant supported one type of limitation or con- 
trol would not preclude it from consideration if the Board 'should decide that 
such air transportation should not be authorized but should find transporta- 
tion limited or controlled in another manner to be justified. However, as 
indicated, each applicant will be expected to include in its exhibits a detailed 
showing of its plans as to provision of supplemental air transportation and will 


be expected to indicate specifically what type of limited or controlled service 


it believes should be authorized, such as a limitation as to regularity, or, 


if it favors some other method, an outline of that other method. 

Compliance with Board's order by certificate applicants, As stated 
in the Board's Order of January 8, 1952, (see page 22 of mimeographed copy), 
the Board's regulations require that separate certificate applications be filed 
if an applicant applies for (1) service between points in the continental United 
States and (2) service between such points and points outside of the continental 
United States. It is noted that some applicants have ignored this requirement 
and have combined in the same application a request for overseas or foreign 


transportation authority with one for interstate transportation. Such parties 
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are hereby requested to amend their certificate filings by submitting 
separate applications as indicated above on or before the due date for filing 
exceptions to this report. The Examiner will recommend dismissal of such 
improperly prepared applications which are not changed to conform to the 
regulations by amendment during this period. 
42254 Dismissal of applications for lack of prosecution, Bureau Counsel 
moved at the conference that the Examiner recommend dismissal of applica- 
tions of persons who indicate a lack of interest in the) proceeding. The follow- 
ing applicants have neither appeared at the prehearing conference nor have 

they since indicated an interest to the Examiner in any manner in having a hear- 
ing on their applications (Capitol Airways, Inc. , Quaker City Airways, Inc., 
Remmert-Werner, Inc., and Stewart Air Service). Accordingly the Examiner 
will recommend dismissal of their applications for lack of prosecution unless 
they indicate a desire to prosecute on or before the due date for exceptions 

to this report. The Examiner will submit recommendations at future stages 

of the proceeding for appropriate dismissals in the event an applicant's lack 

of interest in the proceeding becomes evident, as, for example, by failure to 
submit exhibits on the exhibit exchange date or failure to appear at the hearing 


at the time set for presentation of his case. 


Burden of proof. Several applicants argue that the burden of proof 


should lie with Bureau Counsel, Bureau Counsel and the intervening air car- 
riers take the position that the applicants or any other party should have the 
burden of proof with respect to their own applications and to orders they pro- 
pose. Section 7(c) of the Administrative Procedural Act provides that in hear- 
ings required by sections 4 or 5 to be conducted pursuant to section 7, “except 
as statutes otherwise provide, the proponent of a rule or order shall have the 


burden of proof."' Without passing upon any question as to whether the hearing 
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herein is required by law to be conducted pursuant to section 7, the Examiner 
rules that this principle will apply to this proceeding. Therefore, each of 
the parties will have the burden of proof in respect of any proposed rule or 
42255 order in this proceeding of which it becomes a proponent. Each of 
the applicants will have the burden of proving that its application should be 
granted. In meeting this burden, the parties are expected to present their 
evidence and contentions’ in the light of the provisions of the Civil Aeronautics 
Act and the issues raised by the Board's order. Thus, an applicant for an ; 
exemption order under Section 416(b)(1) of the Act will, among other ee 
have the burden of showing that (1) it would not be in the public interest to en- 
force the provisions of the Act requiring a certificate in authorization of the 
air transportation it proposes and (2) that such enforcement would be an un- 
due burden on the applicant by reason of the limited extent of, or unusual cir- 
cumstances affecting, the operations of the applicant. An applicant for a 
certificate of public convenience and necessity under Section 401 will have the 
burden of showing that the transportation it proposes is required by the public 
convenience and necessity and that it is fit, willing, and able to perform the 
transportation properly and to conform to the provisions of the Civil Aero- 
nautics Act and the Board's rules, regulations, and requirements thereunder. 
A party proposing any particular regulation or order herein will have the bur- 
den of showing that such regulation or order should be promulgated. 

Some question has been indicated with respect to burden of proof on 
violations of statute or regulation, either with respect to the bearing such 
violations would have on the issue of fitness of an applicant to receive an ex- 
emption or certificate or on the establishment of rules and regulations govern- 


ing operations under such exemptions and certificates. There is nothing about 


6/ For example, he should also prove citizenship. 
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the present proceeding to change the generally recognized rule that there 
42256 is a rebuttable presumption of innocence with respect to any and all 
crimes or misconduct, and it is the Examiner's ruling that any party de- 
siring to show such violation will have the burden of proof with respect thereto. 
All circumstances will of course be considered. For example, if it appears 
that facts as to such an issue are solely or peculiarly within the knowledge 

of one party, this circumstance may be considered in weighing the evidence 


adduced. 


Intervention. The Examiner has recommended that the Board 
a ae 7/ 
permit all persons whose intervention petitions are listed in the margin to 


intervene in the consolidated proceeding in Docket No. 5132. Counsel for 
Modern Air Transport, Inc., and two other applicants object to the intervention 
in their specific exemption proceedings of any carrier not directly affected 

by the relief that these three applicants request. American Airlines asks 

that the Examiner rule that if American's petition to intervene be granted, 

it be considered as having the status of intervener in each docket consolidated 
into the proceeding on the ground that determination of the individual appli- 
cations will in many instances require consideration of the general policy and 
that much of the record pertaining to individual applications will also bear on 


the determination of the general policy. 


7/ Aircoach Transport Association, Inc., Alaska Airlines, Inc., American 
Airlines, Inc., Braniff Airways, Inc., Capital Airlines, Inc. , Continental 

Air Lines, Inc., Delta Air Lines, Inc., Eastern Air Lines, Inc. , Independent 
Military Air Transport Association, National Air Lines, Inc., Northwest 
Airlines, Inc., Pacific Northern Airlines, Inc., Pan American World Airways, 
Inc., Puerto Rico Transportation Authority, County of San Diego, California, 
Better Business Bureau of San Francisco, Ltd. , United Air Lines, Inc., 
Western Air Lines, Inc. 
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What precise restrictions Modern would impose is not clear. 

Under the Rules of Practice, any person, whether an intervener or not, may 
42257 present relevant evidence. The applications for exemptions and 
certificates appear generally to be sufficiently broad in Ct I fe to make al- 
most any carrier have a possible defensive interest therein, insofar as con- 
cerns interest to justify permission to cross-examine, argue, and file ex- 
ceptions to recommendations and orders. No restrictions on the interventions 
have been recommended. Needless to state, the Examiner will not hesitate 

to recommend in future stages of the proceeding that the Board take appro- 
priate steps to impose limitations on any party's participation to the extent re- 
quired in the ends of justice. 

Question has arisen with respect to the status of persons who were 
previously granted permission to intervene in the sixty-three exemption 
application proceedings consolidated herein by paragraphs Nos. 2 and 3 of the 
Board's order. Some persons may have previously intervened in the in- 
dividual application proceedings who are not interested in participating in the 
proceeding after consolidation. In order to eliminate such parties from the 
proceeding, the Examiner requests that all persons interested in participating 
in the consolidated proceeding file new petitions for leave to intervene in 
Docket No. 5132 on or before the date fixed for filing of exceptions to this re- 


port if they have not previously filed an intervention petition under that docket. 


8/ Modern‘s application, paragraph IV(1) reads as follows: 


"Scope of operating authority requested is that area presently permitted 
to irregular air carriers under Section 292.1 of the. Economic Regula- 
tions, being the continental limit of the United States and all territories 
and possessions, as to transportation of persons, and transportation 

of property throughout the entire world, without territorial confine- 
ment." 


Obviously all air carriers may be directly affected by the relief here 
requested. 3 
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The Examiner will recommend that the Board issue an order specifying 
that in the future stages of Docket No. 5132 the applicants, the persons 
specifically granted permission to intervene in Docket No. 5132, and Bureau 
Counsel will be considered as the parties to the proceeding. 
42258 Evidence. In view of the large number of parties and the general 
magnitude of the proceeding, the effecient consummation of its purposes will 
require cooperation of counsel and careful avoidance of unnecessary matters. 
This will include avoidance of such things as unnecessary or unduly repetitious 
submissions of motions, petitions and obj ae and offer of evidentiary 
matter that is irrelevant, immaterial, or unduly repetitious. Parties having 
like interests are urged to cooperate with each other in joint presentations 
of evidence relating to matters on which they have su¢h similar interests and 
to avoid duplicate presentations of the same evidence, 
Evidence offered at the hearing shall be in exhibit form insofar as 
practicable, and all statistical compilations shall be presented by exhibit. 
The Examiner will not expect any direct evidence to be presented in the form 
of lengthy oral testimony. Parties should, of cours¢, present witnesses who 
can testify as to the accuracy of their exhibits and who will be prepared to 
submit to cross-examination thereon, However, the Examiner will permit 
cross-examination of any witness only by Bureau Counsel and those parties 
to whom the witness' direct evidence has been adverse. 
Each party's exhibits shall be clearly identified, shall be bound on 


the left hand side in a suitable manner, the pages shall be numbered in the 


TEESE 


9/ An example of activities that should be avoided can be found in the pre- 
Viously discussed request of Modern for ruling limiting the status of interven- 
ers. The request is so obviously untenable in view of the application that 
Modern has submitted that its presentation represents a waste of time (See 
footnote 8 supra). 
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upper right hand corner, and an index of the exhibit's contents shall be placed 
at the beginning thereof. Each party shall on the exhibit exchange date 
send a copy of its exhibits to each other party except as indicated in the follow- 
42259 ing paragraph and shall send two copies to the Examiner. In addition, 
two fully corrected copies of exhibits offered in evidence shall be submitted at 
the hearing for inclusion in the record. 

Bureau Counsel contends that some of his exhibits will be of no in- 
terest to a large number of counsel, e.g., that a calendar analysis of flights 


of one applicant will not be of interest to another applicant and that he should 


not be required to send copies to all parties in such instances. Some counsel 


stated that they would desire to receive copies of all exhibits. All counsel 
should be afforded copies of exhibits in which they are interested, insofar as 
practicable. However, if Bureau Counsel or any other party believes that any 
particular exhibit will be of interest to only a limited number of parties, it 
will be permissible to send copies of such exhibit only to the Examiner and to 
the parties considered to be interested and a notice to all other parties which 
should describe the exhibit and indicate that copies will be available for such 
other interested parties as specifically request them. However, in any event, 
Bureau Counsel and the Examiner should receive copies of all exhibits. 
Applicants’ presentations should include, in addition to operating 
plans showing the operations they propose, traffic, revenue and expense es- 
timates for a future year, and an explanation of the method of estimation, the 
equipment they will use, their expected capital requirements and the source 
from which such capital will be obtained. As indicated, they should submit 
evidence designed to show the public need for such service. It is requested 


that each party accompany its exhibits in chief, submitted on the exhibit 
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exchange date hereinafter set, with a list of the names and addresses of the 
witnesses it intends to call, and an indication of the subject of the testimony 
42260 of each. 
It is requested that to the extent possible the parties segregate 
their evidence insofar as it concerns (1) interstate air transportation (between 
points in the continental United States), (2) overseas air transportation (be- 
tween the United States and its Territories and Possessions), and (3) foreign 
air transportation (between the United States and foreign countries). 
Information Requests. Bureau Counsel and several other parties 
have made written requests for information to be included by other parties in 


their exhibits, as follows: 


Requesting Party Date of Request 


Aero Finance Corp. November 30, 1951 
American Airlines, Inc. At Conference 
Delta Air Lines, Inc. November 6, 1951 
Overseas National Airways At Conference 
Pan American World Airways, Inc. At Conference 
Seaboard & Western Airways, Inc. November 9, 1951 
Transocean Air Lines At Conference 
United Air Lines, Inc. November 9, 1951 
Bureau Counsel At Conference 
A number of the parties have refrained from indicating whether they will 
comply with these requests, contending that they could not do so until the 
issuance of the Board's order on the various motions|and the Examiner's pre- 
42261 hearing conference report. The parties that have not already done 


so are directed to advise the Examiner and the other ‘parties within the next 
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9a/ 
15 days of their response to these requests. If necessary the Examiner 


will indicate rulings in connection with the responses in a subsequent notice 
to the parties. 

Without going into detail on the point at this time, the Examiner 
admonishes the parties that in their responses to these requests and in making 
requests of their own they should have in mind the need herein for a record 
that will contain a showing of the facts that will enable the Board to determine 
the requirements of the public interest and that will at the same time avoid 
minutia. 

Stipulation, Bureau Counsel submitted a proposed stipulation, 
attached hereto as Appendix 2, but one or more counsel indicated refusal 
to stipulate any of the items shown thereon. 

Official Notice. Some of the items covered by the proposed 
stipulation may be appropriate subjects for official notice. Parties proposing 
that the Examiner take official notice of particular items should make request 
of the Examiner in that respect. A citation of authorities in support of the 
request should be submitted if the request is of a controversial nature. 

Order of presenting evidence at the hearing. Various factors must 
be considered. The use of the usual method of having each party, whether 


applicant or intervener| put on his case at one time would be most convenient 


for the interveners. However, it would scatter facts concerning a particular 


applicant throughout the record -- and would make it most difficult if not im- 
practicable to focus attention on an applicant's case. Bureau Counsel and 


42262 the applicants generally favor receiving all the evidence pro and cona 


9a/ Le., 15 days after the service date shown on this report. 
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respective applicant before going on to other evidence, The interveners 
generally desire to put on their cases at one time against any or all appli- 
cants (except American which is willing to follow the method suggested by 
Bureau Counsel). The Examiner concludes that it would be more desirable 
to segregate at one part of the record all evidence relating to a specific appli- 
cant insofar as practicable. This will be inconvenient to intervening air car- 
riers but the development of a usable record and the greater convenience to 
the applicants overrides this disadvantage. In this connection it can be ob- 
served that the interveners are not more inconvenienced by this procedure than 
they would have been if the various applications had not been consolidated and 
separate hearings had been held. 
Accordingly, it is tentatively concluded that the order of presenting 
evidence at the hearing will be; (1) Presentation of general economic data 
and matters of general applicability by Bureau Counsel, Aircoach Transport 
Association, Independent Military Air Transport Association, and such other 
parties as prepare exhibits of that nature, and (2) applicants, in alphabetical 


order, with each applicant's direct case followed by the cases of other parties 


presenting evidence opposing or supporting the applicant and by the rebuttal 
10 / 


case, if any, of the applicant. | Obviously, exceptions may be necessary 

but a reasonably strict adherence to this order is planned. Any party desiring 
exception will be expected to make timely request. 
42263 Place of Hearing. Conflicting conveniences are apparent. For 
the applicants, some assert that it would be most convenient to have hearing 


near their city of base operation or home city (applicants represented by 


10/_ I.e., in each of the field sessions of the hearing discussed hereinafter, 
the applicants presenting their cases at the particular city would be heard 
in alphabetical order. 
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Messrs. Beitel, Adelman, Keatinge, and Southmayd), on the ground that 
their records are thereiand most of their witnesses would be there. It was 
suggested at the conference that hearings at Washington, D. C., Miami, New 
York, Los Angeles or San Francisco, and Seattle or Portland would meet the 
convenience of most applicants. The County of San Diego asks hearing in 
Los Angeles. On the other hand, Transocean prefers a hearing at Washington, 
D. C., and several of the interveners (Eastern, Pan American, and TWA) 
favor such a hearing. 

Balancing of the respective conveniences and inconveniences 
appear to the Examiner to indicate field hearings. It is the Examiner's 
tentative plan to recommend that the hearing be commenced in Washington, D. C., 
where evidence will be received from Bureau Counsel and others presenting 
matters of general applicability, as well as those applicants located in that 
general area, after which the hearing would be recessed for further hearing 
in Miami, Los Angeles, and Seattle, with a period of approximately two weeks 
between the different area sessions. On or before the date set for exceptions 


to this report, each of the respective applicants is directed to advise the 


Examiner the specific city of those above indicated at which it desires to present 


its evidence in support of its application, and a statement of its reasons in 
support of such request. 

Exhibit and Hearing Dates. The parties submitted varying con- 
tentions on the amount of time needed for preparing exhibits and making ready 
for hearing. Bureau Counsel suggested 3 1/2 months for preparing exhibits 
in chief, one month for'preparing rebuttal exhibits, and two weeks for hearing. 
42264 A considerable number of the Irregulars contended that they need 


from four to six months to prepare exhibits in chief. Several stated that they 
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intend to employ nationally known economists, accountants, and experts 
to make detailed studies. There was complaint that one month would not be 
adequate for preparation of rebuttal exhibits. American supports the request 
of the Irregulars, the other certificated carriers generally request a shorter 
time. 
It would appear that assembly of evidence in the form of carefully 
prepared studies on the difficult problems raised by this case requires 
several months time and that several weeks would be needed for analysis of 
such studies and preparation of rebuttal exhibits with respect thereto. How- 


ever, a substantial amount of time has already passed since the Board in- 


| 
stituted this proceeding and the parties have had opportunity to proceed with 


preparation for the case in this time. In the light of these considerations, 
April 30, 1952, is set as the time for exchange of exhibits in chief, June 13, 
1952, as the date for exchange of rebuttal exhibits, and July 7, 1952, as the 


tentative date for hearing commencing in Washington,|D. C. 


| 
/s/ Ralph L. Wiser, and 


/s/ Richard A. Walsh 
Hearing Examiners 


APPENDIX 1 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the matter of the investigation of air | 
services by Large Irregular Carriers and | Docket No. 5132 
Irregular Transport Carriers : 


BUREAU COUNSEL'S PROPOSED STATEMENT 
OF ISSUES 
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This proceeding comprises both a general investigation, as in- 


stituted by the Board's Order, Serial No. E-5722, adopted September 21,.1951, 


and a hearing upon the various applications for individual exemption orders 

or certificates of public convenience and necessity which have been consolidated 
into that investigatory proceeding by said Order, Serial No. E-5722, ‘or by 
such other orders of consolidation as the Board may have thereafter adopted, 
or may hereafter adopt, in this same Docket. 

The general investigation herein contemplates the formulation of con- 
clusions of policy, including the critical scrutiny of certain existing regulations, 
as well as the possible amendment of such regulations or the promulgation of 
new regulations. In this respect, the proceeding is to be determined on the 
basis of the standards set forth in the Civil Aeronautics Act of 1938, as 
amended, particularly Sections 2, 205(a), 401(d), 416(a), 416(b), 1002(d) and 
1002(e) thereof, and the issues presented are those set forth in sub-paragraphs 
(1) through (7) of paragraph numbered (1) of the ordering clause of the afore- 
said Board Order, Serial No. E-5722, which specification of issues is hereby 
quoted as follows: 

(1) Is there a need for air transportation services (except 

for foreign air transportation of persons) by the Large 

Irregular Carriers and Irregular Transport Carriers in 

addition to and supplemental to services performed by the 

carriers holding certificates of public convenience and 

necessity (hereinafter called the “certificated eee 

(2) If the answer to the foregoing issue is in the affirma- 


tive, what type or types of such supplemental services would 


i/ The Examiner‘has revised this paragraph of Bureau Counsel's proposal 
to conform to the Board's Cnder of January 8, 1952. 


be best adapted to the performance of the transportation 

service required to meet the need. In this connection, 

the following will be considered: 
Geographical distribution. 
Frequency and degree of irregularity. 


Types of traffic to be carried, ije., persons, 
property, and mail. 


Relative price of service. 
Character of obligations to the public. 

42266 (3) What would be the effect of such supplemental services on 
the air transportation system and are such services in the public 
interest? Would such services: 

a. Encourage and promote the development of an air 


transportation system properly adapted to the present 


and future needs of the foreign and domestic commerce 


of the United States, of the Postal Service, and of the 
national defense. 
b. Promote the regulation of air transportation in 
such manner as to recognize and preserve the inherent 
advantages in such transportation. 
c. Promote adequate, economical, jand efficient 

service by air carriers at reasonable charges, without 
unjust discriminations, undue preferences or advantages, 
or unfair or destructive competitive) practices. 

d. Foster sound economic conditions in air transporta- 


tion. 
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e. Constitute the type of competition that would 
assure the sound development of an air transportation 
system properly adapted to the needs of the foreign and 
domestic service of the United States, of the Postal 
Service, and of the national defense. 
f. Promote the regulation of air transportation to im- 
prove the relations between, and coordinate transportation 
by, air carriers. 
g.- Promote the regulation of air transportation to 
assure the highest degree of safety in such transportation. 
h. Be conducted economically on a continuing basis. 
i. Involve diversion of traffic, including the most profit- 
able long-haul traffic (frequently referred to as “cream- 
skimming"), from the certificated carriers. 
(4) Is the Board empowered under the Act, as now written, to 
authorize, by certificate of public convenience and necessity under 
section 401 of the Act or by exemption under section 416 of the Act, 
such supplemental services limited as to type of service, type of 
traffic, quality or quantity of service, and/or equipment used, 
or otherwise restricted or defined. 
(5) Should such supplemental services be authorized in whole or 
in part by permanent or temporary certificate of public convenience 


and necessity, or by exemption orders or regulations issued pur- 


suant to section 416(b) of the Act, or by more than one of these 


methods depending upon the facts and circumstances presented 
in individual cases, and should any classes or groups of carriers 


be established. 
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42267 (6) What conditions, regulations or other requirements should be 
imposed by the Board for the purpose of achieving and defining 
such supplemental services, including 

a. the extent to which existing applicable regulations, 
limitations, restrictions or other requirements should be 
modified or amended, including, for/example, the modifica- 
tion of the so-called 3- and 8- trip limitation, requirements 
relating to lease of aircraft, etc. 
b. whether maximum or minimum rates, fares and charges 
should be established and made applicable to such supplemental 
services, 
(7) Should the supplemental services be provided by air carriers 
already certificated or exempted or by air carriers yet to be 
certificated or exempted. 
With respect to disposition of the individual |carrier applications, 
certain additional issues are presented, as follows: 
A. Insofar as concerns authorization by certificate of public con- 
venience and necessity, on the basis of the standards set forth in Sections 
401(d) and 401(f) of the Civil Aeronautics Act of 1938, as amended: 


1. Whether the particular applicant is a citizen of the United 


States as defined by Section. 1(13) of the Civil Aeronautics Act. 


2. Whether the particular applicant is fit, willing and able to 
perform properly the transportation covered by the respective 
application, and to conform to the provisions of the Civil Aeronautics 
Act and the rules, regulations and requirements of the Board 


thereunder. 


3. Whether the public convenience and necessity require the 


whole or any part of the transportation covered by the parti- 

cular application. As to this issue, the various issues pre- 

sented by the general investigation concerning future policy, 

as quoted above, will likewise be relevant, with specific 

reference to the particular application, including the issues 

whether any certificate of convenience and necessity found to 

be required should be permanent or temporary, and what terms, 

conditions, and limitations the public interest might require 

to be attached to the exercise of the privileges granted by 

such certificate. 

B. Insofar as toncerns authorization by exemption, on the basis 
of the standards set forth in Section 41 6(b) of the Civil Aeronautics Act of 
1938, as amended: 

42268 1. Whether the particular applicant is a citizen of the 

United States as defined by Section 1(13) of the Civil Aeronautics 

Act. 

2. Whether the enforcement of Title IV of the Civil Aeronautics 

Act or any provision thereof, or any rule, regulation, term, 

condition, or limitation prescribed thereunder, insofar as it affects 

the particular applicant, is or would be an undue burden on such 
applicant by reason of the limited extent of, or unusual circumstances 
affecting, the operations of such applicant and is not in the public 
interest. 

In connection with the public interest aspects of this issue, the 


various issues presented by the general investigation concerning future policy, 
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as quoted above, will likewise be relevant, with specific reference to the 


particular application, including the issues as to what the scope should be 


of any exemption authority found to be desirable in the public interest and 


what terms, conditions and limitations should be made applicable to such 


authority. 


The above issue of public interest also embraces, as one of the 


subsidiary issues, the question whether the particular applicant, on the basis 


of its past record and all other relevant circumstances, should be entrusted 


with authority, by way of exemption, to engage in the air transportation covered 


by the respective application. 


Respectfully submitted, 


/s/ Louis W. Goodkind, 


Louis W. Goodkind, 


/s/ Geo. W. Shoemaker 


Georgé W. Shoemaker, 
Bureau Counsel. 


APPENDIX 2 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the matter of the investigation of air 
services by Large Irregular Carriers and 
Irregular Transport Carriers 


PROPOSED STIPULATION 


Docket No. 5132 


It is hereby stipulated and agreed by and between counsel for the 


parties and intervenors herein and Bureau Counsel that the following documents 
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and material shall, by this reference, be incorporated into and considered a 
part of the record in this proceeding: 


l. The American Aviation Air Traffic Guide for each month 


from June, 1947, to and including August, 1948; and the 


Official/Airline Guide for each month prior to and including the 
date of oral argument before the Board in this proceeding; 
All schedules and amendments thereof, and all tariffs and 
amendments thereof, of all carriers, on file with the Board 
from June, 1947, to and including oral:argument before the 
Board in this proceeding; 
All air carrier operating certificates, or applications there- 
for, of all carriers, together with any requests for amendments 
thereof,| prior to the date of oral argument before the Board 
in this proceeding; 
Reports filed by all carriers pursuant to Sections 292.1 
{recodified on July 1, 1949, as Part 291), 292.5 (recodified 
as Part i295), and 202.1 (recodified as Part 242) of the 
Economic Regulations of the Board, together with any amend- 
ments, to and including the date of oral argument before the 

. Board in this proceeding; 
Forms 41 and 41(a) filed with the Board by each certificated 
carrier intervenor from June, 1947, up to and including 
the date of oral argument before the Board; 
The Official Guide of the Railways and Russell's Official 
National Motor Coach Guide for each month from June, 1947, 
up to and including the date of oral argument before the Board 


in this proceeding; 
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The Civil Aeronautics Board Official Airline Route and 
Mileage Manual, published by Air Traffic and Service 
Corporation, as of July 1, 1951, and any revisions or ad- 
ditions issued prior to the date of oral argument before the 


Board in this proceeding; 


| 
Airline Traffic Surveys for September, 1946, March, 1947, 


September, 1947, March, 1948, September 1948, March, 1949, 
and any similar surveys is sued or rari available to the 
parties by the Civil Aeronautics Board prior to the date of 

oral argument before the Board in this proceeding; 

Recurrent Reports of Mileage and Traffic Data, of all 
Domestic Airline Carriers, 1945-1949, prepared by the 
Economic Bureau of the Civil [Newonantics Board, and any 
similar recurrent reports officially released by the Civil 
Aeronautics Board prior to the date of rat argument before 
the Board in this proceeding. | 
Passengers, mail, express and freight data submitted to the 
Board on forms 2787 and 2788 by all carriers for any reported 
months subsequent to March, 1949, and prior to the date of 
oral argument before the Board in this proceeding; 

Annual Airline Statistics, United States Certificated Carriers, 
calendar years 1946-48, prepared by the Economic Bureau, 
Civil Aeronautics Board, and any similar surveys issued 

by the Civil Aeronautics Board prior to the date of oral argu- 


ment before the Board in this proceeding; 
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Population volumes I and II of the Sixteenth (1940) Census 


of the United States, issued by the Census Bureau of the De- 
partment of Commerce, and preliminary reports issued at a 
later date by the U. S. Bureau of Census; 
The Rand McNally Commercial Atlas and Marketing Guide, 
82nd Edition, 1951, and the Rand McNally Road Atlas, United 
States, Canada, and Mexico, 1951 Edition; and any subse- 
quent editions or revisions thereof issued prior to the date 
of oral argument before the Board in this proceeding. 

Respectfully submitted, 

/s/ Louis W. Goodkind 
Louis W. Goodkind, 
George W. Shoemaker 


George W. Shoemaker, 
Bureau Counsel 


APPENDIX NO. 3 
UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the matter of the investigation of air = 
services by Large Irregular Carriers and c Docket No. 5132 
Irregular Transport Carriers é 


BUREAU COUNSEL'S REQUEST FOR INFORMATION AND EVIDENCE 


A. Bureau (Counsel request that each of the parties whose applica- 


tions either for certificate of public convenience and necessity or for exemption 
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have been consolidated into the above-entitled proceeding furnish, in the 
form of exhibits, the followimg items of information with respect to itself: 
1. Personnel roster for period beginning January 1, 1950, 
through September 30, 1951, showing, as to each officer and 
employee, (including Directors of Corp.) the following: 
(a) name; 
(b) category of employment or brief description of duties; 
(c) date employed; 
(d) date terminated; 
(e) average monthly compensation over period; 
(f) whether part-time or full-time employee. 
2. <A brief biographical sketch of each officer of the applicant 
including a reference to each previous employment. 
3. (a) A list showing as of December 31, 1951, the total 
number of shares of each class|of stock outstanding, 


and the name and address of each owner, partner, or 


stockholder, with the shares or interest held by each, 


together with the name and address of each person for 
whose account or benefit, if other than the holder of 
record, any such share or interest is held. 

A statement of every transfer of shares or interest and- 
of every sale of unissued or treasury stock which 
occurred prior to December 31, 1951, and which involved 
in such transfer or sale five per cent or more of the then 
outstanding voting stock or capital of the enterprise. 


Such statement should show the date of transfer or sale 


the amount of stock or interest involved, and the 
names of the transferer and transferee. 

A statement as of October 31, 1951 setting forth a 
description of the shares of stock, or other interest, 
held by the applicant, or for its account, in persons 
other than itself. 

To the extent not previously filed with the Civil Aeronautics 
Board, a report covering each owner, partner, officer 
and director describing the shares of stock or other 
interests held by him in any air carrier, any person 
engaged in any phase of aeronautics (including any 
company owning and leasing aircraft and any agency 
selling tickets for air transportation), any other 
carrier and any person whose principal business is: 


the holding of stock in, or control of, any of the fore- 


going types of enterprise. 


Passenger origin and destination data for the months of March 
and September, 1951, showing on-route origin and destination 
of passengers on a ticket lift, or comparable, basis. 

5. A report of transportation performed pursuant to contract with 
any department of the Military Establishment, for the calendar 
years 1949 and 1950 and for the nine-month period ended 
September 30, 1951, showing the following: 

(a) revenue miles flown, by type of aircraft; 
{b) gross revenues; 


(c) passenger miles and cargo ton-miles. 


[Note: Indication should be made of the extent to which the 
above data have been included in the statistical reports to the 
Board. ] 
6. Profit and loss statement for the nine-month period ended 
September 30, 1951, broken down to show the following items: 
Revenues: 
From transportation: Military 


Other 


From non-transport activities: 


Total Revenues: 
Operating Expenses: 
Flying operations 
Direct maintenance - flight equipment 
Depreciation - flight equipment 
Total: 
Ground operations 
Ground and indirect maintenance 
Passenger service 
Traffic and sales 
Advertising and publicity 
General and administrative 
Depreciation - ground equipment 
Total Operating Expenses: 
[Note: To the extent that expenses related to non-transport 


activities can be shown separately, that should be done. ] 


Copies of all agreements, if written, or memoranda thereof, 
if oral, entered into, or in effect at any time, since July 

1, 1950, providing for the lease of aircraft to or by the 
applicant. 

Copies of all contracts and charter agreements between the 
applicant and any other person under which the applicant pro- 
vided, at any time since January 1, 1949, transportation for 


hire deemed not to constitute common carriage. 


To the extent not previously filed with the Civil Aeronautics 


Board, copies of all agreements, if written, or memoranda 

thereof,’ if oral, entered into by the applicant, or in effect 

at any time, since January 1, 1949, with traffic-soliciting 

agencies, travel and ticket agents, forwarders, brokers, and 

any other person performing similar functions. 

To the extent not previously filed with the Civil Aeronautics 

Board, copies of all agreements, if written, or memoranda 

thereof, if oral, entered into by the applicant, or in effect 

at any time, since January 1, 1949, between the applicant and 

any other carrier for transportation by or for the applicant. 

(a) Tentative flight plans or schedules as transmitted to 
agents or furnished to employees, covering any and all 
periods of operations since January 1, 1949. 

(b) List of all persons to whom advance flight plans or 
schedules have been communicated since January 1, 1949. 

42274 B. Bureau Counsel request that each of the parties whose appli- 


cation either for certificate of public convenience and necessity or for 
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exemption have been consolidated into the above-entitled proceeding produce 


and make available during the hearing for inspection by Bureau Counsel, 


upon request, the following data with respect to itself: 


1. 


A copy of its charter or certificate of incorporation and of 


its by-laws, if a corporation, or its articles or partnership, 


if a partnership. 


All books of account, such as journals, kept in connection 


with applicant's business as an air carrier, covering 


the calendar years 1949, 1950 and 1951. 


Copies of all instructions, if written, or memoranda thereof, 


if oral, issued to applicant's traffic personnel and/or 


any agents, travel and ticket agencies, 
brokers since January 1, 1949. 


Copies of all invoices, statements and 


forwarders or 


settlements of 


account furnished to agents and charterers since January 


1, 1949. 


To the extent not previously filed with the Board, copies 


of all press releases, paid advertisements, pamphlets, 


brochures, circulars, circular letters 


and other materials 


describing applicant's services, prepared, issued, authorized 


or approved by the applicant since January 1, 1949. 


C. Bureau Counsel request that each of the certificated air 


carrier intervenors in the above-entitled proceeding furnish, in the form of 


exhibits, the following items of information with respect to itself: 


1. 


A report of transportation performed pursuant to contract 


with any department of the Military Establishment, for the 


calendar years 1949 and 1950 and for the nine-month period 
ended September 30, 1951, showing the following: 

(a) revenue miles flown, by type of aircraft; 

(b) gross revenues; 

(c) passenger miles and cargo ton-miles. 
[Note: Indication should be made of the extent to which the 
above data have been included in the Form 41 reports to the 
Board. ] 
A report, by calendar quarters for the period beginning 
January'1, 1949, and ending September 30, 1951, showing, 
separately for coach and for standard flights: 

(a) available seat miles; 

(b) revenue passenger miles; 

(c) revenue passenger load factors; 
broken down for the following routes or route segments: 

New York/Newark-California; 

New York/Newark-Chicago; 

New York/Newark-Detroit; 

New York/Newark-Kansas City; 

Chicago -California; 


Chicago-Florida; . x 


New. England/New York/Newark-Florida;: 


Puerto Rico-Florida; 
Pueérto:Rico-New York/New Jersey; 
Anchorage-States; 


Fairbanks -States; 
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Hawaii-States; 


San Francisco-Los Angeles. 


Respectfully submitted, 


Louis W|, Goodkind 


Louis W|, Goodkind 


George W. Shoemaker 


George W. Shoemaker, 
Bureau Counsel. 


42276 APPENDIX NO. 4 


Certificate Applications to be Recommended for 
Consolidation in Whole or in Part 1/ 


Applicant 
Air Cargo Express, Inc. 
Air Services, Inc, 


Air Transport Associates, Inc. 


Airline Transport Carriers, Inc. 


All American Airways, Inc. 
American Air Export & Import Co. 
American Air Transport, Inc. 
American Flyers, Inc. 

Arctic Pacific, Inc. 

Arnold Air Service, Inc. 
Associated Air Transport, Inc. 


Aviation Corp. of Seattle 


5356, 5357 


5310 
5313, 5314 
5328 
5331 


5372, 5373 


1/ Assuming amendment to conform to regulations by filing separate 
applications for (1) interstate and (2) foreign and overseas transportation. 


1474-A 


Blatz Airlines, Inc. 

California Air Charter, Inc. 

Caribbean-American Lines, 

Central Air Transport, Inc. 

Coastal Cargo, Inc. 

Conner Air Lines, Inc. 

Currey Air Transport, Ltd. 

42277 Economy Airways, Inc. 

Federated Airlines, Inc. 

General Airways, Inc. 

Great Lakes Airlines, Inc. A , 5283, 
Hemisphere Air Transport A , 5287, 
Johnson Flying Service, Inc. 

Meteor Air Transport, Inc. 

Modern Air Transport, Inc. 

Monarch Air Service 

Overseas National Airways 

Pearson-Alaska 

Regina Cargo Airlines, Inc. 

Robin Airlines, Inc. » 5359, 


Royal Air Service » 5266,. 


S. S. W., Inc. 5346 


Sourdough Air Transport 5346 


2/ Bilatz sent a letter on January 19, 1952, which it appears to have in- 
tended as an application but which is in a form unsuitable for acceptance 

as such. If it files acceptable application before date for exceptions to pte 
report, the consolidation thereof will be recommended. 
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Strato Freight, Inc. 

Southern Air Transport 

Standard Air Cargo 

Trans American Airways 

Trans Caribbean Air Cargo Lines, Inc. 
Trans National Airlines, Inc. 
Transocean Air Lines 


Twentieth Century Airlines, Inc. 


U. S. Aircoach 


Unit Export Co., Inc. 
Western Flying Service, Inc. 


World Airways, Inc. 


5351, 5352, 5353 
5340 
5338 
5367, 5368, 5369 


5333, 5334 


5336 
5262, 5263, 5264 
5325 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


DOCKET NO. 5132 


INVESTIGATION OF AIR SERVICE BY 
LARGE IRREGULAR CARRIERS 
AND IRREGULAR TRANSPORT CARRIERS 


SUPPLEMENT TO REPORT OF PREHEARING CONFERENCE 


Served: Mar19 1952 


Upon: 

Dayton Harrington, 454 Washington Bldg. , Washington, D. C., for 
Air America, Inc., Caribbean-American Lines, Inc., and Economy Airways, 
Inc. 

Philip Schleit, 1603 K St., N. W., Washington, D. C., for Aero 
Finance Corporation and Regina Cargo Airlines, Inc. 

Warren E. Miller, 910 17th St., N. W., Washington, D. C., for Air 
Cargo Express, Inc., Air Transport Associates, Inc., and Monarch Air 
Service. 

George Berkowitz, 270 Broadway, New York City, N. Y., for 
Strato-Freight, Inc., Air/Services, Inc., Associated Air Transport, Inc., 
Central Air Transport, Inc., Los Angeles Air Service, Robin Airlines, Inc. A 
and Trans American Airways. 

Hardy K. Maclay, 1317 F St., N. W., Washington, D. C., for All- 
American Airways, Inc., Trans National Airlines, Inc., Twentieth Century 
Air Lines, Inc., and Paul Mantz Air Services. 
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Albert F. Beitel, 730 15th St., N. W., Washington, D. C., for 
American Air Transport, Inc., and Air Coach Transport Alssociation. 

Coates Lear, Cafritz Bldg., Washington, D. C., for American Air 
Export & Import Co., Airline Transport Carriers, Capitol) Airways, Inc., 
Overseas National Airways, and Stewart Air Service. 

Ben Ivan Melnicoff, 821 15th St., N. W., Washington, D. C., for 
Argonaut Airways Corp. , Continental Charters, Inc. , Miami Airline, Inc., 
and Peninsular Air Transport. 

John J. Klak, 1028 Connecticut Ave., N. W., Washington, D. C., 
for Arnold Air Service, Inc., S. S. W., Inc., Southern Air Transport, Standard 
Air Cargo, Unit Export Company, Inc., and United States Overseas Airlines, 


Inc. 


Norman Meyers, 201 Shoreham Bldg., Washington, D. C., for 


Aviation Corp. of Seattle. 
F. Alfred Blatz, 3132 West 74th St., Los Angeles, Calif., for Blatz 
Airlines, Inc. 
42453 Wheeler & Wheeler, Southern Bldg., 15th and H/Sts., N. W., 
Washington 5, D. C., for Coastal Cargo, Inc. 
Theodore J. Sakowitz, 922 Seybold Bldg. , Miami, Florida, for 
Conner Air Lines, Inc. 
Richard H. Keatinge, 621 South Spring St., Los Angeles 14, Calif., 
for Currey Air Transport Ltd. » Great Lakes Airlines, Inc,, California Air 
Charter, Inc., Pearson-Alaska, Inc., Stanley Jackson, d/b/a Royal Air 
Service, and Western Flying Service, Inc. 
Jacob Freed Adelman, 10 East 40th St., New York 16, N. Y., for 
Federated Airlines, Inc., Hemisphere Air Transport, and|Modern Air Trans- 


port, Inc. 


1478-A 


Arthur D. Condon, 1000 Vermont Ave., N. W., Washington, D. C., for 


Freight Air, Inc. 

John P. Southmayd, 902 Warner Bldg., N. W., Washington, Da-Ca- 
for General Airways, Inc. ; and Trans-Alaskan Airlines, Inc. 

Robert R. Johnsion, P. O. Box 1382, Missoula, Mont,, for Johnson 
Flying Service, Inc. 

Henry I. Stimson, Hale, Stimson & Russell, 122 East 42nd St., New 
York 17, N. Y. for Meteor Air Transport, Inc. 

Theodore E. Wolcott, 60 East 42nd St., New York City, N. Y., for 
New England Air Express, Inc. 

Theodore I, Seamon, 700 Woodward Bldg., Washington, D. C., for 
American Flyers Airline Corp., Arctic Pacific, Inc., Trans Caribbean Air 
Cargo Lines, Inc., and the Independent Military Air Transport Association. 

Leo Weinrott, Suite 1212-1225, 1528 Walnut St., Philadelphia 2, 
Penn., for Quaker City Airways, Inc. 

D. Robert Werner, Lambert Field, St. Louis 21, Mo., for Remmert- 
Werner, Inc. 

Douglas M. Amann, 25 Broad St., New York City, N. Y., for 
Seaboard & Western Airlines, Inc. 

James Batchelor, 530 Washington Bldg., Washington, D. C. for 
Skytrain Airways, Inc. 

J. R. Dolard, Army & Navy Club, Washington, D. C., for Skyways 
International Trading & Transport Co., Inc. 

A. R. Johansen, Sourdough Air Transport, Box 1638, Fairbanks, 
Alaska, for Sourdough Air Transport. 

Richard R. Pettit, Transocean Air Lines, Oakland Municipal Airport, 
Oakland, Calif., for Transocean Air Lines. 
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Wyman Reynolds, 215 West 5th St., Los Angeles 13, Calif., for 


U. S. Aircoach. 
Milton M. Gottesman, Ring Bldg., Washington, D. C., for World 
Airways, Inc. 
James F. Bell, 805 15th St., N. W., Washington, D. C. for Alaska 
Airlines, Inc. 
42454 Howard C. Westwood, 701 Union Trust Bldg. ,|Washington, D. C., 
for American Airlines, Inc. 
Muriel Tsvetkoff, General Manager, Better Business Bureau of San 
Francisco, 420 Sutter St., San Francisco 8, Calif., for the Better Business 
Bureau of San Francisco. 
B. Howell Hill, 815 15th St., N. W., Washington, D. C., for 
Braniff Airways, Inc. 
Macon M. Arthur, 1016 Ring Bldg., Washington, D. C., for Capital 
Airlines, Inc. 
S. B. Redmond, Continental Air Lines, Inc., Stapleton Airfield, 
Denver 7, Colo., for Continental Air Lines, Inc. 
D. Franklin Kell, Delta Air Lines, Inc., Atlanta, Georgia, for 
Delta Air Lines, Inc. 
E. Smythe Gambrell, 825 Citizens & Southern Bank Bldg., Atlanta 
3, Georgia, for Eastern Air Lines, Inc. 
Joseph Reilly, 1625 K St., N. W., Washington, D. C.., for Inde- 
pendent Military Air Transport Association. 
R. A. Fitzgerald, 1625 K St., N. W., Washington, D. C., for 


National Airlines, Inc. 
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C. Edward Leasure, 1518 K St., N. W., Washington 5, D. C., for 
Northwest Airlines, Inc. 

Gerald P. O'Grady, 1025 Connecticut Ave., N. W., Washington, D. C., 
for Pacific Northern Airlines. 

H. Don Reynolds, 135 Bast 42nd St., New York City, N. Y., for 
Pan American World Airways, Inc. 

James C. Buckley, 331 Madison, New York 17, N. Y., for Puerto 
Rican Transportation Authority. 

James D. Keller, Office of County Counsel, Court House, 302 Civic 
Drive, San Diego 1, Calif., for the County of San Diego and the Board of 
Supervisers. 

H. P. Bevins, 25 Broadway, New York 4, N. Y., for Trans World 
Airlines, Inc. 

John T. Lorch, Mayer, Meyer, Austrian & Platt, 231 South LaSalle 


St., Chicago 4, Ill., for United Air Lines, Inc. 


D. P. Renda, 6060 Avion Drive, Los Angeles, Calif., for Western 


Airlines, Inc. 
Louis W. Goodkind, Bureau of Air Operations, Civil Aeronautics 
Board, Washington, D. C., for Bureau Counsel. 
42455 SUPPLEMENTAL PREHEARING CONFERENCE REPORT 
Exceptions to the prehearing conference report served February 15, 
1952 have been filed by Air Services, et al., Federated Airlines, Inc., et al., 
Overseas National Airways, Inc., Peninsular Air Transport, et al., Trans- 
ocean Air Lines, Twentieth Century Airlines, Inc., et al., Alaska Airlines, 


Inc., Eastern Air Lines, Inc., and United Air Lines, Inc. 
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There has been some correspondence as to the status of Irregular 
Transport Carriers (i.e., those irregular air carriers to whom specific ex- 
emptions have been issued) with respect to renewal of their exemptions. The 
Examiner interprets the Board's orders of September |21, 1951, and January 
8, 1952 as deciding that the proceeding includes consideration of whether the 
exemptions awarded these applicants should be renewed for a period following 
their expiration dates, that the reopened applications listed in paragraph No. 3 
of the order will be considered as applications for such renewal, that by virtue 
of such reopening each of these seventeen carriers has an application for re- 
newal in this proceeding, and that its existing authorization will remain in 
effect until the Board disposes of the renewal application, Under such cir- 
cumstances, there would appear to be no necessity for these applicants to file 
further applications for renewal in order to keep their! exemptions effective 
until decision on the question of renewal thereof. Failure of an applicant to 
prosecute its application will, however, justify dismissal thereof, with con- 
sequent effect on the termination of its authorization. 

Applicants have requested permission to present their cases at 
designated locations as follows: 
42456 Washington, D. C. Miami 
American Flyers Airline Corp. All American Airways, Inc. 


Arctic-Pacific, Inc. American Air Export & Import 
Co. 


Capitol Airways, Inc. American Air Transport, Inc. 
Coastal Cargo Co., Inc. Argonaut Airways Corporation 


Currey Air Transport Ltd. Conner Air Lines, Inc. 


Meteor Air Transport, Inc. Continental Charters, Inc. 
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Washington, D. C. Miami 
Quaker City Airways, Inc. Federated Airlines, Inc. 


Royal Air Service Miami Airline, Inc. 
Strato-Freight, Inc. Modern Air Transport, Inc. 
Trans Caribbean Air Cargo Lines, Inc. Peninsular Air Transport 
Transocean Air Lines 
Western Flying Service, Inc. 
Seaboard & Western Airlines, Inc. 

Los Angeles Seattle 
Air America, Inc. Air Cargo Express, Inc. 
Air Service, Inc. Air Transport Associates, Inc. 
Airline Transport Carriers, Inc. General Airways, Inc. 
Associated Air Transport, Inc. Johnson Flying Service, Inc. 
Aviation Corporation of Seattle 
Biatz Airlines, Inc. 
California Air Charter, Inc. 
Caribbean-American Lines, Inc. 
Central Air Transport, Inc. 
Economy Airways, Inc. 
Great Lakes Airlines, Inc. 
Hemisphere Air Transport 
Los Angeles Air Service 
Overseas National Airways 
Pearson-Alaska, Inc. 


Robin Airlines, Inc. 


Los Angeles 


Trans American Airways 
Trans National Airlines, Inc. 
Twentieth Century Air Lines, Inc. 


County of San Diego (an intervener) 


The Examiner has not received from the following applicants a 


request as to hearing place among those designated in the conference report, 


and they are directed to submit such request immediately, (i.e., as to whether 


they desire to present their evidence at Washington, D. C., Miami, Los 


Angeles, or Seattle): 


42457 Aero Finance Corporation Sourdough Air Transport 


Arnold Air Service, Inc. Ste 


wart Air Service 


Freight Air, Inc. Southern Air Transport 


1/ 


Monarch Air Service Standard Air Cargo 


New England Air Express, Inc. Trans-Alaskan Airlines, Inc. 


Paul Mantz Air Services U. 


S. Aircoach 


Regina Cargo Airlines, Inc Unit Export Company, Inc. 


Remmert-Werner, Inc. United States Overseas Air- 
lines, Inc. 


S. S. W., Inc. Wo 
Skytrain Airways, Inc. 


Skyways International Trading and 
Transport Co., Inc. 


rld Airways, Inc. 


sda a 
United excepts to the ruling that a party will be permitted to cross- 


examine only witnesses that are adverse to it. United fears that it will 


not be permitted to cross-examine witnesses for the applicants. The Ex- 


aminer intended no such result, except for applicants 


that request operating 


1/ This applicant indicated Chicago as a hearing place, but the Examiner does 


not consider it feasible to convene the hearing at that 


point. 
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authority clearly restricted to an area not served by United. On the other 
hand, a witness for one of the other presently certificated air carriers will 
ordinarily not be expected to be adverse to United and generally United will 
not be permitted to cross-examine such a witness. With this explanation, 
the ruling will remain unchanged. 

Alaska Airlines, Inc., asks for explanation with respect to the ruling 
on page 17 concerning order of presenting evidence at the hearing. It asserts 
that it will present statistics on traffic between the United States and Alaska 
as an element to its opposition to grant of applications for authority to 
applicants herein. It interprets the ruling to permit it to present this evidence 


at Washington, D. C., and not make a duplicate presentation after the case of 


each applicant that would operate to Alaska. It further proposes that any of 


its evidence directed to a specific carrier (as opposed to the above matter of 
general applicability) be presented at the time that applicant presents the case 
in support of the application. Alaska Airlines here proposes the correct 
42458 procedure and others should follow the same pattern. Along the same 
line, where a party will have offerings of evidence directed against specific 
applicants, that party's evidence should be physically segregated into such 
different parts that the docket will, to the extent practicable, contain in one 
place all the evidence relating to each applicant. 

Exception No. 1 of Counsel for Twentieth Century Airlines, et al., 
objects, in effect, to the Examiner's interpretation, on page 8 of the Pre- 
hearing Conference Report, that 

"The Board's Order of January 8, 1952, indicated that it will 

consider proposals coming within the general scope of the 

proceeding, not that it will attempt to spell out in advance all 

the specific transportation proposals that could possibly come 


within the proceeding. The parties who consider limited or 
controlled air transportation of an additional and supplemental 
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nature to be needed will be expected to show the needs for 
such transportation. It will be up to the proponents to de- 
scribe specifically the service they plan to provide or which 
they support. The Board can then apprais¢ these proposals 
and the supporting and opposing evidence in reaching its de- 
termination as to the requirements of the public convenience 
and necessity." 
Counsel argues that various types of limitations or controls would 
not be valid under Section 401(f) of the Act insofar as concerns certificates 
of public convenience and necessity, and the exception requests, in part, that 
the Examiner specify what limitations or controls in a certificate would be 
valid under the provision of Section 401(f) of the Act. | This request would 
require predetermination of one of the issues of the proceeding, i.e., the 
issue raised by paragraph 1(4) of the order of September 21, 1951, Serial No. 
E-5722, 
'" Is the Board empowered under the Act, as now written, to 
authorize, by certificate of public convenience and necessity 
under section 401 of the Act or by exemption under section 
416 of the Act, such supplemental services limited as to type 
of service, type of traffic, quality or quantity of service, and/ 
or equipment used, or otherwise restricted| or defined." 
42459 Such prejudgment of this issue will not be attempted. It is the 


Examiner's conclusion that it is the burden of counsel to propose specific types 


of limited or controlled service and to support their validity under Section 
2 


401(f) of the Act. Accordingly, this exception is rejected. 


2/ Insofar as this exception asks for further definition of the scope of the 
proceeding, it can be observed that the Board's orders have defined generally 
its intent with respect to the scope of the transportation to be considered in 

the proceeding. Attention is invited to the discussion at page 3 of the order 

of January 8, 1952, immediately prior to the Board's conclusion that con- 
sideration will be given only to service that is limited] or controlled in such a 
manner as to assure that it will be additional and supplemental to the presently 
certificated service and not a mere duplication of that) service. Obviously, 

in order to be considered the control or limitation must be of such a significant 
and substantial nature as to come within the meaning of those words as 
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Exception No. 2 of Twentieth Century objects to the conclusion of the 
Examiner that he will recommend to the Board that certificate applications be 
consolidated only to the extent they propose limited or controlled transportation 
of an additional and supplemental nature. It is contended that no certificate 
for limited service could be lawfully granted unless there are proper limitations 
which can be validly imposed under Section 401(f). He further refers to 
Section 416(b) of the Act which authorizes the Board to grant exemptions. 
Counsel then concludes that no such exemption from the Section 401 require- 
ment of a certificate of public convenience and necessity could be granted unless 
42460 the Board could find, (a) that to require an applicant to secure a 
certificate would be an undue burden on the carrier by reason of the limited 
extent of or unusual circumstances affecting the operations of such air carrier, 


and (b) that to require the applicant to secure a certificate would not be in the 


public interest. Counsel argues that applications for limited service certi- 


ficates should not be consolidated in the case because if this is done the appli- 
cants for certificates will at the end of the proceeding have gone through the 
time, expense and effort involved in obtaining a certificate and the Board could 
not find that it would be an undue burden to secure a certificate. As counsel 
knows, the Board has decided that the proceeding will be restricted to con- 
sideration of service limited or controlled so as to assure its additional and 


supplemental nature. The Board has also decided to include the certificate 


2/ Continued 


ordinarily used. For example, consideration will be given to plans that in- 
volve control of the number of flights between points. Consideration will also 
be given to the merits of a proposed control or limitation that each specific 
flight could be operated only if a high load factor (as, say 95 percent) were ob- 
tained. A proposal for casual and infrequent operations will be considered. 

On the other hand, a proposal to provide service on demand, without any limita- 
tion or control, will not be considered. The above discussion should not be 
taken as any indication of a conclusion that the above services are or are not 
needed, but is only submitted by way of illustration. 
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issue, 
decision was reached. 
accordance with the decision of the Board. 

However, in connection with this exception and 


these parties, it can be pointed out that in previous cases 


The above arguments were placed before the Board when this 


The Examiner will recommend consolidations in 


exception No. 4 of 


the Board has found 


other burdens in connection with obtaining and operating under authority of a 


certificate than that of going through the process of preparing, of filing an 


application and prosecuting such application in a hearing. 
x 


For example, in 


the Anchorage Area Irregular Routes Case the Examiner recommended and the 


Board granted exemptions to the applicants on other grounds. 


For the con- 


venience of counsel, an excerpt from the Board's opinion discussing those 


4/ 
grounds is shown in the margin, 


42461 of indicating any predetermination that the facts t 


This reference is not made for the purpose 


© be developed in 


3/ Docket No. 2049 et al., decided March 29, 1951, Order Serial No. E-5392. 


4/ 
nautics Act requires that we exercise our exemption powe 
because of the public interest considerations involved and 


"We believe that this is a situation in which the spirit of the Civil Aero- 


rt under Section 416 
also the burdens 


that would fall on both the Board and the carrier if we attempted to regulate 
the air transportation here involved solely by granting or denying certificates 


of public convenience and necessity. 


‘While it is true that the applicants have already gone through most of 


the procedures ordinarily involved in obtaining certificate 


8 of public con- 


venience and necessity, there are numerous continuing requirements that 


attend the holding of a certificate of public convenience 
example, a certificate holder is under a legal duty unde 
Act to provide adequate service and facilities. 


necessity. For 


Se eS 404(a) of the 
He is required to obtain 


authority from the Board before he effects a temporary suspension of service. 
To abandon a route he must first obtain authority of the Board which can be 


given only after notice and hearing and the related procedural steps. 


i 


And it is probable that 


for service herein are so limited in extent and so subject 
be an undue burden on the applicants to enforce the provis 
and 404(a) with respect to their filling of these needs. 
an attempted enforcement of these sections in cases such 
a morass of detail from the point of view of the Board and 


The needs 
© change, that it would 
ons of Sections 401(a) 


s this would lead to 
would result in a 


multitude of decisions on matters that should not require action by the Government. 
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the present proceeding will or will not justify finding an undue burden, but 
merely as an illustration.! Counsel's request that the Examiner recommend 
consolidation of certificate applications only to the extent they apply for 

limited or controlled service that may be lawfully granted is rejected as in- 
consistent with the Board's order of January 8, 1952. 

42462 Exception No. 3 of Twentieth Century objects to the Examiner's 
failure to make a finding as to whether authority which may be granted by way of 
exemption is the same as that which may be granted by certificate and requests 
that the Examiner rule specifically that operations limited as to schedules, 
type or amount of equipment, accommodations, or facilities are at issue in 
this case, at least insofar as operating authority by way of exemption is sought. 


The Examiner rules that the need for such operations is at issue both as to. 


4/ Continued 


The burden on both the Board and the carriers and the nature of the needs for 
transportation lead to the conclusion that the proper solution is to grant per- 
missive authorization by way of exemptions that would be very similar to 

the authorizations held by surface taxicabs. Under such exemptions the car- 
‘riers should be able to supply service to the extent of their ability and should 
be able to do so to such extent and at such times as they select. In this 
manner the applicants can make their contributions to meeting the needs of 
the public without being placed under duties and burdens that would be unduly 
onerous for these particular business ventures and without establishment by 
the Board of an impracticable method of administration from its standpoint." 


The Board in this case granted two exemptions limited to casual, occasional 
and infrequent operations with small aircraft between Anchorage and any 
point within a radius of 100 miles thereof, except where certificated carriers 
provide three or more flights weekly. 
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certificate authority and exemption authority, subject, of course, to the 
provisions of the Board's orders (as, for example, that the proceeding will 
not be a full fledged air coach or air freight case -- see page 3 of Order 
Serial No. E-6017 of January 8, 1952). No attempt will be made at this time 
to rule whether some operations that could be authorized by way of exemption 
may not be authorized by way of certificate because of the provisions of 
Section 401(f), since that is one of the issues to be determined in this proceed - 
ing under paragraph 1(4) of the Board's order. 
Exception No. 4 of Twentieth Century objects to the Examiner's 
failure to indicate what evidence will be considered relevant and material 
on the issue of undue burden, and implies that there may be none. This appears 
to be the realm of counsel and client, whose duty it is to search out the available 
evidence in support of their proposals. The Examiner cannot attempt to con- 
duct this search for the parties and advise them what relevant and material 
evidence may be available to prove this issue. The Board's staff, of course, 
may make suggestions, and Bureau Counsel has made information requests 
and has proposed a stipulation, which were distributed at the prehearing con- 
ference and were attached as appendices Nos. 2 and 3 of the Prehearing Con- 
ference Report. If Counsel does not believe that the specific data covered 
by the requests and the exhibits required by the Examiner in the conference 
42463 report will show a situation of undue burden justifying an exemption, 


his only recourse in this proceeding would appear to be either submission of 


other evidence that will justify exemption or withdrawal of his application. 


Counsel for. Peninsular Air Transport submitted exceptions to 
rulings of the Examiner to the extent they follow conclusions and findings of 
the Board adopted by its order, Serial No. E-6017 of January 8, 1952, 


because Counsel believes the Board's order erroneous. (Such exceptions go 


to the order of the Board rather than any conclusion of the Examiner, and do 
not appear appropriate here. 

Counsel for Peninsular Air Transport, by exception No. 2, refers 
to the Board's original order, Serial No. E-5722 of September 21, 1951, 
which includes the issue, in paragraph 1 (5) - 

"Should such supplemental services be authorized in whole 

or in part by permanent or temporary certificate of public 

convenience and necessity, or by exemption orders or regu- 

lations issued pursuant to section 416(b) of the Act, or by 

more than one of these methods depending upon the facts 

and circumstances presented in individual cases, and should 

any classes or groups of carriers be established." 
Looking at page 3 of Order Serial No. E-6017 of January 8, 1952, counsel 
points out that the Board there refers to the development of a record on the 
basis of which it can determine whether it should authorize transportation by 
Large Irregular Carriers “either by exemption or certificate of public con- 
venience and necessity". Counsel apprehends that this removes from the 
proceeding the issue of whether any classes or groups of carriers should be 
established. The Examiner does not so interpret the two orders, but con- 
cludes that the parties in this proceeding will be at liberty to make showings 
that the Board should or should not issue blanket exemption authority to a 
class or group of carriers for air transportation within the scope of the pro- 
ceeding. 


42464 Referring to certificate applications filed in response to the 


Board's order of January 8, 1952, United's exceptions include objection to 


consolidation of these applications in the proceeding in the manner contemplated 


by the Examiner, i.e., with a general directive that they be consolidated to 
the extent they propose limited or controlled transportation of an additional 


and supplemental nature and that they be dismissed in all other respects. 
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United's exceptions have been viewed along with the motions, memorandum 
and answers of United, American, Pan American, and others on the same 
problem. 
The certificated carriers contend that many applications fail to 
comply with the Board's order in that they appear to request authority beyond 
the scope of the proceeding. They contend that the applications should be 
summarily dismissed. This contention is sound from the) standpoint of strict 
adherence to the order and the Board's regulations. It would, however, be 
a time consuming process to reject these applications and have the applicants 
submit an entirely new set of applications. The Examiner believes that the 
method set forth in the conference report, while not a completely satisfactory 
solution of the problem, will enable going forward with reasonable dispatch 
instead of what might be an indefinite prolongation. Accordingly, the Ex- 
aminer will recommend consolidation as previously indicated. The Examiner 
again admonishes the applicants that each has the burden of specifying with 
precision the method of limitation or control by which it proposes the Board 
assure that the services would be of an additional and supplemental nature 
in the event of authorization, and that the exhibits submitted by the applicants 
must include such showings and must indicate clearly &he operations they 
plan to conduct. This procedure should afford adequate notice to the parties. 
42465 The certificated carriers also argue that several applications should 
be dismissed because they are silent concerning the data required by Part 
201 (Section 201(c)(6) of the Economic Regulations) with respect to affiliates, 


subsidiaries and principal stockholders engaged in any form of transportation 


4 
as a common carrier or engaged in any phase of aeronautical activity. It 


is implied that applicants are attempting to conceal information the Regulation 
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requires to be revealed in an application. The Examiner assumes that the 
applications include the names of such persons as are within the relationship 
specified in Section 201(c)(6), and rejects the dismissal suggestion. Of 
course, if it be proved that an applicant has failed to reveal information on 
affiliates, subsidiaries or principal stockholders required to be shown on his 
certificate application in this proceeding that fact will be one of the things 

to be considered in determining whether he is fit, willing, and able to comply 
with the Act and the Board's regulations. 

Eastern and United object to inclusion of the certificate applications 
of Strato-Freight, Inc., and Western Flying Service, because they are not 
now Large Irregular Air Carriers. The Examiner has concluded that these 
timely filed applications should be consolidated under the doctrine of the 
Ashbacker eed and he will recommend accordingly. 

Totem Air Service has filed a petition for consolidation of its 
application for a mail, persons and property route between Sitka, Alaska, 
and Seattle, Washington, via intermediate points, Docket No. 3689. That 
42466 application does not appear to involve supplemental service such as 
would be within the scope of the proceeding and will not be recommended for 
consolidation. 

Aero Finance Corporation asks consolidation of its previously 
filed applications in Dockets Nos. 4581, 5136, and 5137. The application in 
Docket No. 4581 involves a proposed certificate for nonscheduled or irregular 
service that appears to be within the scope of Docket No. 5132 and its con- 
solidation will be recommended. Dockets Nos. 5136, and 5137 involve un- 


limited coach service and under the Board's order of January 8, 1952, cannot 


= Ashbacker Radio Corporation v. Federal Communications Commission, 
6 U.S. 327 (1945). 
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be recommended for consolidation. The Examiner will recommend that the 
Board grant the requested consolidation of the applications of Capitol Airways, 
Inc., Docket Nos. 5431, 5432, and 5433 and of United States Overseas Air- 
lines, Inc., Dockets Nos. 5424, 5425, 5426, and case 
Several exceptions of applicants propose postponement of procedural 
steps. Overseas National, Transocean, and others that desire to engage in 
foreign transportation of persons assert that their exhibit preparation was 
delayed by the fact that this issue was excluded from the proceeding by the 


Board's order of January 8, 1952, and was not re-instated until the order of 


March 6, 1952 (Serial No. E-6184). This is a factor ae considered. How- 


ever, it is noted that these applicants did not file their requests for reinstate- 
ment until a month after the order of January 8, 1952, was issued (i.e., on 
42467 the last day allowed by the regulations). Overseas National also 
refers to need to obtain information from other parties before it prepares 
exhibits. Analyzing the exhibits of others appears in the nature of or similar 
to rebuttal, than can best be exchanged with other rebuttal ee 

Federated, Modern, and Hemisphere assert that they need more 
time because they intend to include in their exhibits large portions of the 


exhibits of the Aircoach Transport Association. They assert that this exhibit 


6/ These and all other consolidation recommendations are premised on 
@ presumption that the respective applicants will meet the procedural dates 
fixed in this proceeding and are subject to the rulings set forth in the pre- 
hearing conference report and this supplement thereto. 


7/_ The Examiner contemplates that compliance with the information re- 
quests where agreed upon will be effected by inclusion of|the required informa- 
tion in the exhibits of the parties responding to the requests -- not that there 
will be an exchange of information prior to the original exhibit exchange. 
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will not be finished in time. Since the Association has submitted no post- 
ponement request, it is assumed that counsel means that the Association's 
exhibit will not be ready in time for such use -- not that it will fail to be 


ready for exchange on the exhibit exchange date. Analyses of data prepared 


by others or exhibits referring to the exhibits of others will of course be 


appropriate. However, mere duplication of exhibit material should be avoided. 

After considering the various requests, the Examiner is not con- 
vinced that postponement of procedural steps is necessary and they are there- 
fore denied. 

The responses of the parties indicate that the information requests 
submitted by Bureau Counsel can be met without undue burden upon the parties 
and that most of the parties are willing to submit this information. It is con- 
cluded that the requested items are relevant and material to the proceeding, 
and the Examiner rules that all parties should include the information in their 
42468 exhibits. The extent to which the Examiner will ask for preparation 
of material by parties at the request of others must, of course, be kept with- 
in limits. Bureau Counsel has advised the Examiner that he will soon sub- 
mit a request for official notice with respect to some or all of the items that 
he previously proposed to stipulate. A subsequent notice to the parties will 
be issued ruling on this and on any information requests of the other parties 
which the parties have not agreed to fill and which, in the light of the matter, 
if any, to be officially noticed, appear to require action by the Examiner. 


Ralph L. Wiser 
Hearing Examiner 
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Order No. E-9584 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 22nd day of September, 1955, 


In the matter of the : 
LARGE IRREGULAR AIR CARRIER : Docket No. 5132 et al. 
INVESTIGATION : =a 


Petitions were filed on September 1, 1955, by Great Lakes Airlines, 


Inc., on September 2, 1955, by All American Airways, Inc., American Air 
Export and Import Company, Capitol Airways, Inc., Overseas National 
Airways, Inc., Trans Caribbean Airways, Inc., and United States Overseas 
Airlines, Inc., on September 6, 1955, by Economy Airways, Inc., and on 
September 7, 1955, by Central Air Transport, Inc., in which the petitioners 
ask permission to present additional evidence concerning)their qualifications. 
By petition filed September 14, 1955, Abilene & Southern Railway 
Co., et al., oppose the requested reopening. 
The Board finds that the petitions contain allegations of substantial 
changes that have occurred since the petitioners originally presented their 
evidence which justify reopening of the record to permit the parties to present 
additional evidence concerning the qualifications of the petitioners. 
ACCORDINGLY, IT IS ORDERED: 
1. That the record herein be and it is reopened to permit the 


parties to present additional evidence concerning changes in qualifications 
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which have occurred since the presentation of evidence on that issue with 
respect to All American Airways, Inc., American Air Export and Import 
Company, Capitol Airways, Inc., Central Air Transport, Inc., Economy 
Airways, Inc., Great Lakes Airlines, Inc., Overseas National Airways, 
Trans Caribbean Airways, Inc., and United States Overseas Airlines, Inc. 

2. That hearings to receive the aforesaid evidence be scheduled 
at the earliest possible date. 

By the Civil Aeronautics Board. 

/s/ M. C. Mulligan 


M. C. Mulligan 
Secretary 


(SEAL) 


48698A Order No. E-9814 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 7th day of December, 1955 


In the matter of the 


LARGE IRREGULAR AIR CARRIER INVESTIGATION : Docket No. 5132, etal. 


ORDER DENYING APPEAL AND ENLARGING SCOPE OF HEARING 
This matter comes before the Board on the appeal of American 
Airlines, Inc. (American) from the ruling of Examiners Ralph L. Wiser and 
Richard A. Walsh, made in the reopened hearing on the qualifications of 
Great Lakes Airlines, Inc. (Great Lakes), refusing the admission into evi- 


dence of an exhibit offered by American. The exhibit consists of excerpts 
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from the transcript in the Skycoach Enforcement Case, Docket No. 6908, purport- 


ing to be portions of the testimony of one Malcolm G. Robe 


rtson, who testified 


in that proceeding on January 31, 1955. It was offered by American under Rule 


24 (i) of the Rules of Practice in rebuttal to Great Lakes' case. Upon objection 


by Great Lakes, the Examiners ruled that since the matter 


s contained in 


the exhibit related to events alleged to have occured in 1951, the evidence was 
| 


beyond the scope of the reopened hearing which by Order No. E-9584, adopted 


September 22, 1955, is limited to "changes in qualifications which have 


occurred since the presentation of evidence on that issue w 
Great Lakes.'' The Examiners did not reach the issue whe 


testimony is admissible in the form presented. | 


ith respect to * * * 


ther Robertson's 


Upon consideration of American's appeal and Great Lakes' brief 


in opposition, the Board concludes that the evidence sought to be intro- 


duced is beyond the scope of the reopened hearing on Great Lakes' qualifi- 


cations as defined in the Board's previous order. The Examiners’ ruling 


should therefore be affirmed and the appeal denied. 


However, American's appeal is coupled with an alternative request 


that the proceeding be reopened for the limited purpose of receiving Robertson's 


testimony. We find merit in this request. In view of the fact that Robertson's 


testimony, if credited, raises a question of a possible violation of Sections 408 


and 409 of the Act by persons holding the controlling stock 


interest in Great 


Lakes and may affect the credibility of testimony offered by Great Lakes in 


the prior hearing as to its qualifications, the Board concludes that is is in 


the public interest to reopen the proceeding for the purpose of exploring 


the relationship, if any, direct or indirect, between Great 


Air Transport, Ltd. (Currey). 


Lakes and Currey 


1498-A 


48698B IT IS THEREFORE ORDERED: 
1. That American's appeal from the Examiners’ ruling be and 
it is hereby denied. 
2. That the record herein be and it is hereby reopened to explore 


the relationship, if any, direct or indirect, between Great Lakes and Currey. 


By the Civil Aeronautics Board: 


/s/ M. C. Mulligan 


M. C. Mulligan 
Secretary 


BEFORE THE 
CIVIL AERONAUTICS BOARD 


In the Matter of the Investigation 
of Air Services by Large Irregular Docket No. 5132, 
Carriers and Irregular Transport 


Carriers 


PETITION FOR RECONSIDERATION OF ORDERS NOS. 

E-9744, E-9884, AND "ORDER" AND NOTICE TO 

ALL PARTIES DATED JUNE 12, 1957, ON BEHALF 

OF APPLICANTS GREAT LAKES AIRLINES, INC., 

CURREY AIR TRANSPORT LIMITED, CALIFORNIA 

AIR CHARTER, INC., AND TRANS -.ALASKAN AIRLINES, INC. 


MOTION TO REOPEN PROCEEDING TO RECEIVE 
ADDITIONAL EVIDENCE ON BEHALF OF ABOVE APPLICANTS. 


Dated: June 25, 1957. | Communications with respect to this 
: document should be sent to: 
KEATINGE AND OLDER 
3325 Wilshire Boulevard 
Los Angeles 5, California 
Attorneys for Petitioners and Applicants 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


In the Matter of the Investigation 
of Air Services by Large Irregular Docket No. 5132, et al. 
Carriers and Irregular Transport 


Carriers 


PETITION FOR RECONSIDERATION OF ORDERS NOS. 
E-9744, E-9884, AND "ORDER" AND NOTICE TO ALL 
PARTIES DATED JUNE 12, 1957, ON BEHALF OF 

APPLICANTS GREAT LAKES AIRLINES, INC., 
CURREY AIR TRANSPORT LIMITED, CALIFORNIA 
AIR CHARTER, INC., AND TRANS-ALASKAN 


AIRLINES, INC. 


MOTION TO REOPEN PROCEEDING TO RECEIVE 
ADDITIONAL EVIDENCE ON BEHALF OF ABOVE 


APPLICANTS. 


GREAT LAKES AIRLINES, INC., CURREY AIR TRANSPORT 
LIMITED, CALIFORNIA AIR CHARTER, INC., and TRANS-ALASKAN 
AIRLINES, INC., applicants in Docket No. 5132, et al., respectfully 
petition the Board to reconsider Board Orders Nos. E-9744, E-9884, 
and the "Order" and Notice To All Parties dated June 12,1957, to the 


extent delineated hereafter, and move the Board to reopen the proceed- 


ing herein to receive additional evidence on behalf of said petitioners upon 


the following grounds: 


By Notice To All Parties, dated June 12, 1957, Francis W. 
Brown, Chief Examiner, notified the parties that "the Board has directed 
that the parties be advised that they will be permitted to present argument 
on the issues considered in the Examiner's Initial Decision of January 10, 
1957, including the question of whether authority to conduct supplemental 
59038 air service should be by certificates of public convenience 
and necessity or by exemption orders. The parties will not be permitted 
to present argument on matters relating to whether there is a need for, and 
the proper general scope of supplemental air service." Said Notice 
further states: “There remains, therefore, for Board consideration only 
{1) the matters which have been heard with respect to the second phase 
of the case (which are the subject of the Examiner's Initial Decision of 
January 10, 1957) and (2) the matter upon which decision was deferred in 
Order No. E-9744, supra, namely whether the individual authorizations for 
supplemental air service should: be made by way of exemption order or 
certificate of public convenience and necessity and the duration of any 
such order or certificate. In addition to the foregoing, the Board wishes 
to receive written and oral argument on the question whether, pursuant 
to the Board's Opinion of November 15, 1955 (Order No. E-9744), mimeo- 
graph Opinion pp. 29-30) and the procedures and standards specified in 
paragraph 2 of Appendix A of said Order, any downward adjustment in 


the ten flight limitation should be made when the individual authorizations 


for supplemental air service (whether by order or certificate) are issued 


at the conclusion of this proceeding. If the parties wish to contest further 
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the issues previously determined by Orders Nos. E-9884 and E-9744, 
supra, this must be done by appropriate petition for reconsideration and 


in conformity with Rule 37 of the Board's Rules of Practice." 
II 


The Board's Orders Nos. E-9744 and E-9884 did not determine 
finally the issues relating to what are generally referred to as the public 
interest questions, but determined only that interim temporary exemptions 
should be granted to the supplemental air carriers in accordance with 
the terms and conditions laid down therein, pending the Board's final 
59039 disposition of the case. Furthermore, in American Airlines, 
Inc., et al., vs. Civil Aeronautics Board, et al., 235 F. 2d 845 (App. D. C. 
1956), the court held that the Board's Decision in Order No. E-9744 was 
not grounded on adequate findings. Any further decision by the Board 
with respect to the public interest questions must, therefore, be based 
upon additional findings. Accordingly, the Board's Decision with respect 
to the public interest questions cannot be final, since it has not yet adopted 
legally sufficient findings upon which any such determination can be made. 
It follows, therefore, that the public interest questions are still before 
the Board, and that the parties should be permitted to brief and argue with 


respect to such issues. 
III 


Since the Board has not yet determined on the basis of adequate 


findings whether there is a need for, and the proper general scope of 


supplemental air service, including the number of flights supplemental air 


carriers should be authorized to perform, the question of whether there 
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should be a downward adjustment in the ten flight limitation contained in the 
interim operating authorization granted by the Board in Order No. E-9744 


is irrelevant at this stage of the proceeding. If the Board finally determines 


upon the basis of legally sufficient findings that (1) there is a need for 


supplemental air service, and (2) the proper scope of such needed serv- 

ice, then the Board must determine further how such service should be 

limited. But the question before the Board at that juncture will be what 
limitations should be imposed on supplemental air service, not whether 

the limitation should be ten flights per month orless. If the Board 

limits the issues at this time in the manner indicated in the Notice to All 
Parties, dated June 12, 1957, it will amount to a denial of due process as 

to these petitioners, since the evidence of record may very well, and petitioners 
59040 contend thatiit does, support a finding that any numerical flight 
restriction imposed by the Board in this proceeding should provide for 


more than ten flights per month. 
IV 


Petitioners respectfully move that the Board reopen this pro- 
ceeding to receive additional evidence on the issues still before the Board 
which, in fact, are all of the issues in this proceeding. Almost all of the 
evidence before the Board on the public interest questions is now four 
to five years or more old. Such evidence is ancient as measured on the 
time scale applicable to the development of the air transportation industry. 
The tremendous changes in the air transportation industry during the past 
five years render the record in this case virtually useless for the 
purpose of making far-reaching decisions in 1957 or 1958. Not only 


has there been a tremendous increase in total air traffic, but many of 
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the air carriers themselves have undergone radical and important changes 
1/ 


with respect to policies, financial condition, equipment, and other matter. _ 


Any decision by the Board on the basis of the present record must necessarily 


be grounded on evidence which no longer truly reflects the state of the 
| 


air transportation industry, economic or otherwise, or the present 


condition of the certificated or supplemental air carriers. 
Vv 


These petitioners have experienced substantial |changes since 
the presentation of their cases in this proceeding. These) changes have an important 
59041 . bearing on their qualifications as applicants in this proceeding, 
and represent significant improvements in their abilities to serve the public 
as supplemental air carriers. Thus, there have been improvements in the 
aircraft they operate, in the services they perform, in their financial 
conditions, in their personnel, in their maintenance, operations, facilities 


and equipment. Furthermore, if, as the Examiners contend in their Initial 
2/ 
Decision dated January 10, 1957, the question of alleged violations by an 


applicant is important, not for the purpose of punishment, but only to 


1/ For example, as late as September, 1952, witness Ireland, an 

officer of and policy witness for United Air Lines, stated|in this pro- 
ceeding that United had no present coach policy. A cursory glance at a 
current copy of the system time table for United demonstrates that 
United's thinking with respect to coach service has experienced substantial 
changes since 1952. These and many other changes and developments in 
the industry cast grave doubts on the economic theories and forecasts 
advanced and made a part of the record in this proceeding by some of the 
larger certificated intervenors in their efforts to destroy the supplemental 
air carriers. 


2/ Pages 12 and 13. 
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determine whether or not such applicant is likely to conform to the Board's 
regulations in the future, then evidence on behalf of an applicant, showing 
its ability and willingness to comply with the Act and the Board's regu- 
lations during the past several years, is of paramount importance in 
assessing its qualifications. Petitioners should be given an opportunity to 
bring the record up to date in order to show a willingness and ability to 
operate within the letter and spirit of the interim authorizations made 


by the Board in Order No. E-9744. 
VI 


A substantial number of the applicants in this proceeding are 
no longer actively engaged in business. To the extent that the appli- 
cations herein are mutually exclusive in the economic sense, the record 
should contain accurate evidence as to the number of applicants actually 


engaged in business at this time. 
Vil 


Any decision of the Board based upon the present record will 
be based upon evidence which no longer truly reflects the economic con- 
ditions and problems facing the Board, and no longer truly reflect the 
qualifications of the applicants herein. Petitioners believe that the 
59042 additional evidence which they would offer during the course of 
a reopened proceeding would be favorable to their cases in this proceeding. 
Such evidence would demonstrate not only a greater public need for the 


services of the supplemental air carriers than was determined to exist 


by the majority of the Board in Order No. E-9744, but would strengthen 


petitioners’ showings of their qualifications to perform the services 


for which they seek authority herein. The public interest requires that 
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any decision by the Board in this proceeding be based upon the latest 

available evidence. 
WHEREFORE, petitioners respectfully petition the Board to recon- 

sider Orders Nos. E-9744, E-9884, and the "Order" and Notice to All 

Parties dated June 12, 1957, insofar as any of said Orders or said Notice 

are construed to limit the issues remaining before the Board for determination 

in this proceeding in the manner described in said Notice to All Parties 


dated June 12, 1957; Further, petitioners respectfully move that the pro- 


ceeding herein be reopened to receive additional evidence on behalf of 


petitioners on all issues as defined in Order No. E-5722, adopted September 


° 


21, 1951. 
Respectfully submitted, 


KEATINGE AND OLDER 


By _/s/ Sa H. OLDER 
Charles H. der 


Attorneys for| Petitioners 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


In the Matter of the Investigation 
of Air Services by Large Irregular Docket No. 5132, et al. 
Carriers and Irregular Transport 


Carriers 


MOTIONS TO THE BOARD ON BEHALF OF 
APPLICANTS GREAT LAKES AIRLINES, INC. 
AND CURREY AIR TRANSPORT LIMITED. 


Dated: November 18, 1957 Communications with respect to 
this document should be sent to: 


KEATINGE AND OLDER 
3325 Wilshire Boulevard 
Los Angeles 5, California 


Attorneys for Applicants 
Great Lakes Airlines, Inc. and 
Currey Air Transport Limited 


60943 BEFORE THE 
CIVIL AERONAUTICS BOARD 


In the Matter of the Investigation ) 
of Air Services by Large Irregular ) 
Carriers and Irregular Transport 

) 


Docket No. 5132, et al. 


Carriers 


MOTIONS TO THE BOARD ON BEHALF OF 
APPLICANTS GREAT LAKES AIRLINES, INC. 
AND CURREY AIR TRANSPORT LIMITED. 
INTRODUCTION 
Applicants Great Lakes Airlines, Inc. and Currey Air Transport 


Limited respectfully make the following motions to the Board: 
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(1) To reopen the record in Docket No. 5132 to permit 
these applicants to introduce therein portions of the 
of the record in the Great Lakes Airlines, Inc. Enforcement 
Proceeding, Docket No. 6908, relating to the rela- 
tionship, if any, direct or indirect, between Great Lakes 
and Currey, or 
In the alternative, to reopen the record|/in Docket No. 
5132 to explore the relationship, if any,| direct or in- 
direct, between Great Lakes and Currey, and 
To defer decision on the qualifications of Great Lakes and 
Currey in Docket No. 5132 pending the final decision in 
the Great Lakes Enforcement Proceeding, Docket No. 6908. 
The above motions are made pursuant to permission granted 
60944 by Chairman Durfee of the Board to counsel|for these applicants 
during the course of the oral argument before the Board in Docket No. 5132 
on November 13, 1957. These applicants were given permission to file 
the motions within seven (7) days after the conclusion of the oral argument. 


The oral argument was concluded on November 14, 1957. 


THE ALLEGED GREAT LAKES-CURREY RELATIONSHIP 


In their initial decision served January 10, 1957, the Examiners 


in Docket No. 5132 found that Great Lakes and Currey have violated 
Sections 401(a), 403(b), 408(a), 412(a) of the Act and Part 201. 4(c)(6) 

of the Economic Regulations, and that in addition Great Lakes has violated 
Section 1005(e) of the Act. 
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The Examiners' findings are based in large measure upon the 
alleged Great Lakes-Currey relationship which the Examiners found to 
exist, together with the conduct of the parties and the consequences 
arising out of the relationship. 

In reaching their findings with respect to the Great Lakes- 
Currey relationship, the Examiners placed great reliance upon the testi- 
mony of Mr. Malcolm Robertson, who testified in Docket No. 5132 con- 
cerning the alleged purchase of 95% of the Currey stock by Robert M. Smith, 
and the subsequent alleged sale of the stock to Irving E. Hermann, Presi- 
dent of Great Lakes. 

In their initial decision served January 10, 1957, the Examiners 
state (p. 138): 

"Upon consideration of all the facts and 


circumstances attending the testimony of these 


individuals, it is concluded that substantial weight 
60945 should be accorded Mr. Robertson's testimony 


over that of the other witnesses. The Examiners 
found in their initial decision that the Hermanns, 

and Irving E. Hermann in particular, effectively con- 
trolled the operations of Currey. Those findings were 
based on the testimony of Messrs. Smith and Currey 


and the Hermanns given in October and November 1953, 


which was the only testimony of record at the time of 


the prior initial decision. Mr. Robertson's testimony 
was given on February 16, 1956, nearly 11 months 


after the issuance of the initial decision. His testimony 
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brought forth facts which established that Currey's 
operations are controlled through actual ownership 
of that company by the Hermanns, and in particular 


Irving E. Hermann, and the Examiners so find." 
(Emphasis added.) 


The testimony of Robertson was in direct conflict with that 
or Irving E. Hermann, Robert M. Smith and Arthur Currey, President 
of Currey. Smith and Currey each testified that Smith purchased 49 
shares (49%) of the Currey stock and that Currey retained 51 shares (51%) 
of the Currey stock. Smith further testified that he never sold any of the 
Currey stock to Irving E. Hermann or Mrs. Hermann. Irving E. Hermann 
denied owning or having purchased any of the Currey stock, or exercising 
control over the stock or Currey's operations. 


Il 


BACKGROUND RELATING TO ROBERTSON'S PARTICIPATION 
AS A WITNESS DOCKET NO. 


The hearings on the applications of Great Lakes and Currey in 
60946° Docket No. 5132 were held in Los Angeles during October and 


November, 1953. During the course of these hearings in 1953, Messrs. 


Currey, Smith and Hermann all testified to the events and conversations con- 


cerning which Robertson later testified. Although Robertson did not testify 
in Docket No. 5132 in 1953, his participation in the events and conversations 
being investigated = known to all parties as early as October 15, 1953 
(Tr. p. 22,591). 
In September, 1955, the Board reopened the record in Docket 
No. 5132 for the purpose of receiving therein additional ¢vidence on behalf 


of various applicants, including Great Lakes, concerning changes in 
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qualifications which had occured since the previous presentations of 
evidence on those issues (Order No. E-9584). Following this order Great 


Lakes participated in additional hearings scheduled by the Examiners 


and presented additional evidence concerning changes in its qualifications 


which had occurred since the prior presentation of evidence on its qualifications 
in 1953. 

On October 12, 1955, American Airlines, Inc., an intervenor 
in Docket No. 5132, offered in evidence in the reopened proceeding an 
exhibit (Ex. AA-520) which purported to contain references to the record 
in another proceeding before the Board known as the Great Lakes Enforce- 
ment Case, Docket No. 6908. The offer by American was made as part 
of American's rebuttal to the evidence presented by Great Lakes . The 
references to the recordin Docket No. 6908 contained in American's 
offered exhibit related to the testimony of Malcolm G. Robertson, given 
by Robertson in Docket No. 6908 on January 31, 1955. 

Robertson's testimony in Docket No. 6908, portions of which 
60947 American sought to have incorporated by reference in Docket 
No. 5132 by means of its offered exhibit, related to events and conversa- 
tions which occurred in 1951, and were allegedly participated in by Robertson, 
Robert M. Smith, then Vice President of Currey, and Irving E. Hermann, 
President of Great Lakes. 

Great Lakes objected to the admission of American's proposed 
Exhibit AA-520 on the grounds: (1) That the testimony of Robertson in 
Docket No. 6908 relating to events and conservations which occurred in 
1951 lay outside the scope of the proceeding in Docket No. 5132 as defined 


by Order No. E-9584, which said order reopened the record solely for 
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the purpose of taking evidence on changes in qualifications of applicants 
which had occurred since their previous presentations, and (2) that American 
had failed to establish a proper predicate for the introduction of its 
proffered exhibit. 
The Examiners sustained the objection of Great Lakes to the 
admission of American's Exhibit AA-520 on the ground that the testimony 
of Robertson lay outside the scope of the reopened proceeding as defined 
in Order No. E-9584. American requested permission to appeal the ruling 
of the Examiners to the Board and the Examiners granted American's 
request. 
Ame rican filed its appeal from the ruling of the Examiners with 
respect to the admissibility of Exhibit AA-520 and coupled the appeal with 
an "Alternative Motion For a Limited Reopening of Proceeding." American 
requested the Board to: (1) Reverse the Examiner's ruling appealed 
from, or (2) In the alternative to modify its order reopéning the proceed- 


ing in Docket No. 5132 with respect to Great Lakes Airlines, Inc. to the 


limited extent necessary to permit introduction of the Robertson testimony. 


60948 Great Lakes filed a brief in opposition to American's appeal, 
contending that the testimony of Robertson concerning events which 
occurred in 1951, two years prior to the hearing in 1953, when Great 
Lakes and Currey first presented evidence in Docket No. 5132 on the 
same subject, lay outside the scope of the proceeding reopened solely 
for the purpose of receiving evidence of changes in qualifications which 
had occurred since the last presentation. 
On December 7, 1955, the Board adopted Order No. E-9814, 
denying American's appeal and affirming the ruling of the Examiners on 


the ground that the evidence of Robertson's testimony sought to be introduced 
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was beyond the scope of the reopened hearing as defined by the Board's 


previous Order No. E-9584. The Board then ordered: 
"}. That American's appeal from the Examiners’ 


ruling be and it is hereby denied. 


12. That the record herein be and it is hereby 
reopened to exp. lore the relationship, if any, direct 


or indirect, between Great Lakes and Currey. vy 
(Emphasis added. ) 


Great Lakes and Currey filed a Petition for Reconsideration 
of Order No. E-9814 on December 16, 1955, asking the Board, inter alia, 
to reverse paragraph (2)'of Order No. E -9814, or to issue an order 
clarifying Order No. E-9814, limiting the scope of any reopened proceeding 
to the taking of the oral testimony of Malcolm G. Robertson, and any 
cross-examination and rebuttal in connection therewith. 

The Board denied these applicants’ Petition for Reconsideration 
on December 23, 1955, in Order No. E-9871. 
60949 In denying the Petition for Reconsideration, the Board said 
(Order No. E-9871): 

(1) The petition alleges that our order is vague, 

ambiguous, uncertain and unintelligible . The only 

ground cited is an alleged conflict between the recitals 

of fact and the ordering paragraph. There can be no 

conflict, however, since both are in exactly the same 

terminology. The order goes beyond the scope of 

American's specific request to reopen for the obvious 


reason that other parties, petitioners included, 
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may have additional or rebuttal evidence relevant 

to the relationship between the companies that may 

properly be heard in connection with the evidence 

Ame rican will adduce. 
SM((2)) icteric 
(3) The petition further charges that the 

reopening imposes an unreasonable and unnecessary 

burden of expense and hardship on the petitioners 

and will unreasonably and unnecessarily delay the 

final decision in the case. These charges are also 

unsupported, but in any event we consider the question 

raised by American's motion of sufficient import 

to the public interest to warrant the further examination 

of the relations between the applicants. Even if the 


substantive question as to the qualifications of the 


applicants were not so important, the Board would consider 


the preservation of the integrity of and respect for its 
hearing processes of sufficient importance to justify 
the inquiry into the apparent conflict in testimony 
concerning the petitioners. "' 
Great Lakes and Currey petitioned the United States Court of 
Appeals for the Ninth Circuit for a review of the Board's Order No. 
E-9814, seeking an annulment of paragraph (2) of said Order, and an 
order staying the Board's order pending final determination of the 


petition. The court denied the requested relief. 
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Thereafter, the record in Docket No. 5132 was reopened in 
accordance with Order No. E-9814 to explore the relationship between 
Great Lakes and Currey, and Malcolm Robertson was called as a witness 
by American. He testified in February, 1956. 

The Great Lakes Enforcement Proceeding, Docket No. 6908, 
in which Great Lakes and Currey are respondents, was commenced 


in October, 1954. Robertson was called as a witness by the Office of 


Compliance and testified in January, 1955. Shortly after Robertson 


testified in January, 1955, the hearings in Docket No. 6908 were 
adjourned and were not reconvened until September, 1957. At the time 
the hearing in Docket No. 6908 was adjourned in the early part of 1955, 
the Office of Compliance had not completed its case, and the respondents 
had not commenced their defenses or any rebuttal in connection with the 
evidence which had been produced by the Office of Compliance. Accord- 
ingly, the testimony of Robertson in Docket No. 5132, given by Robertson 
in February, 1956, related only to the testimony Robertson had given 
in Docket No. 6908 in January, 1955. 

The hearing in Docket No. 6908 was reconvened in September, 
1957, at Los Angeles, California. The Office of Compliance completed 
60951 the balance of its case against the respondents, and the 
respondents then commenced their defenses. Robertson and other 
witnesses appeared at the hearing in October, 1957, and testified concern- 
ing the alleged Great Lakes-Currey relationship. It is this evidence, intro- 
duced in Docket No. 6908 in October and November, 1957, that Great 
Lakes and Currey seek now by these motions to have introduced into the 


record in Docket No. 5132. 
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III 


THE ROBERTSON TESTIMONY 


In their initial decision served January 10, 


1957, the Examiners 


in Docket No. 5132, in commenting on Robertson's ‘testimony in Docket 


No. 5132, 


stated as follows: 
"Although it appears from Mr. Robert 


testimony that most of the negotiations and 


son's 


the actual 


purchase and sale of the Currey stock were handled 


by Mr. Smith, Mr. Robertson appeared to 


have a 


comprehensive knowledge of all important details involved 


in both transactions. (p 136) 


"Mr. Robertson, on the other hand, appeared to be 


an impartial witness. His testimony, given in a forth- 


right manner, was devoid of evasiveness. 


Cross- 


examination failed to disclose any bias on his part, 


and his demeanor on the witness stand was 


such that 


it created the impression that he was telling the truth 


about the matters on which he was being interrogated. 


Many of the events related in his testimony coincided 


with those testified to by Messrs. Smith and Currey, 


such as his loan to Smith for purchase of the Currey 


stock, the price paid therefor, the amount 


of repayment 


to Robertson, and the approximate dates on which these 


various events took place. His testimony concerning 


the meetings between him and Messrs. Currey and 
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Hermann and the times of such meetings concerning 
the purchase and resale of the stock also fit in 
with the chronology of events relating to the trans- 
actions beginning with the first discussion between 
Messrs. Smith and Robertson prior to the purchase 
of the stock to the date of repayment of the loan. 

"Upon consideration of all the facts and circum- 
stances attending the testimony of these individuals, 
it is concluded that substantial weight should be 
accorded Mr. Robertson's testimony over that of 
the other witnesses. The Examiners found in their initial 
decision that the Hermanns, and Irving E. Hermann in 


particular, effectively controlled the operations of 


Currey. Those findings were based on the testimony of 


Messrs. Smith and Currey and the Hermanns given in 
October and November, 1953, which was the only 
testimony of record at the time of the prior initial 
decision. Mr. Robertson's testimony was given on 
February 16th, 1956, nearly 11 months after the issuance 
of the initial decision. His testimony brought forth 
facts which established that Currey's operations are 
controlled through actual ownership of that company 
by the Hermanns, and in particular Irving E. Hermann, 
and the Examiners so find. (pages 137 and 138). 

". . . . 4 Another matter having an important 


bearing on this aspect of the case is the testimony 
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of Malcolm Robertson in the Great Lakes case, which 
discloses that Great Lakes controls Currey |through 
actual ownership of 95 percent of its outstanding 
stock. No evidence has been presented showing that 
Great Lakes' control of Currey has terminated; 
accordingly, in view of the seriousness of the Currey 
violations, it is concluded that no change is| warranted 
in the Examiners' subsidiary findings, and it is so 
found." (pages 141 and 142) 
The testimony. of Robertson and other witnesses called by the 
respondents in Docket No. 6908 during October and November, 1957, as 


part of respondents' defenses to the charges against them, shows that 


Robertson took no direct part in the purchase and sale of the Currey 


stock, that, contrary to the Examiners' statements, he had no knowledge 
of the details surrounding the transactions, that he was either grossly 
misinformed or that he lied concerning important details of the trans- 
actions connected with the purchase and sale of the Currey stock, and 
that he displayed such great personal bias against Irving E. Hermann, 
President of Great Lakes, as to cast grave doubt on his veracity and 
credibility as a witness in either Docket No. 6908 or Docket No. 5132. 
Moreover, Robertson has consistently refused to obey lawful 
subpenas issued by the Examiner in Docket No. 6908 and served on 
him by respondents, calling for the production of documents relating 
to the issues in Docket No. 6908. Robertson was subpenaed to appear 
in Docket No. 6908 in Los Angeles in October, 1957, |and to bring with 


him certain documents specified in the subpena. Robertson appeared 
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60954 in answer to the subpena, but failed to produce a single document 


called for in the subpena. Robertson stated that certain tax returns 
subpenaed were being mailed to him, and that he didn't know where the 
other documents were, consisting of certain business records relating 
to the alleged Great Lakes-Currey relationship. 

Respondents then secured an order from the United States 
District Court in Los Angeles requiring Robertson to appear in Docket 
No. 6908 in Washington, D. C., on November 4, 1957, and to produce the 
subpenaed documents. Robertson appeared on November 4, 1957, at 
Washington, D. C., in Docket No. 6908, and again failed to comply with 
the subpena. Respondents then obtained an order from the United States 
District Court in the District Court in the District of Columbia, ordering 
Robertson to appear in Docket No. 6908 on November 18, 1957, and to 
produce the subpenaed documents. At the time when the Court ordered 
Robertson to appear on November 18th, Robertson indicated that he would 
not produce the subpenaed documents. 

At the hearing in Docket No. 6908 in Washington, which 
commenced November 4, 1957, respondents called as witnesses Mr. 
De Antonio, a certified public accountant who performed accounting serv- 
ices for Robertson and who had prepared Robertson's tax returns, George 
Robertson a relative of Malcolm Robertson, and John Robertson, the 
son of George Robertson. The testimony of these witnesses proves con- 
clusively that Maicolm Robertson lied under oath on several occasions 
in Docket No. 6908 on important and material matters, since the 


hearings reconvened in September, 1957. 
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All of these matters have an extremely important bearing on 
60955 the credibility of Robertson's testimony with respect to the 
alleged Great Lakes-Currey relationship. As an example of a direct lie 
told by Robertson, uncovered by respondents during the course of presenting 
their defenses in Docket No. 6908, George Robertson and John Robertson 
testified in the Washington session of Docket No. 6908, which commenced 
November 4, 1957, that the subject business records of Malcolm Robertson 


subpenaed by respondents, had been placed in the basement of George 


Robertson's home about five years ago, and were removed during the 
week before the hearing commenced on November 4, 1957, by John 


Kaufman, Malcolm Robertson's brother-in-law. These are the very same 
records which Robertson failed to produce in response to| the subpena 
served by respondents, and the order of the United States District Court, 
ordering Robertson to produce the records on November 4, 1957, and 
which records Robertson stated he did not have. 


With respect to the question of bias on the part of Robertson, 


evidence adduced by the respondents in Docket No. 6908 on October 15, 


1957, showed such great personal bias on the part of Robertson against 
Irving E. Hermann, President of Great Lakes, as to warrant discounting 
Robertson's testimony in its entirety in both Docket No. 6908 and Docket 
No. 5132. 
During the course of the hearing in Docket No.| 6908 in Los 
Angeles on October 15, 1957, the following testimony was given by 
Robertson in response to questions by Mr. Keatinge, one of the counsel 


for respondents: 
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"Q. Mr. Robertson, did you have a conversation 
this morning with Mr. Ginsburg with respect to this 
proceeding? 

"A. Yes, we did. 

"Q. Mr. Robertson, did you state to Mr. Ginsburg 
in this conversation that you would do everything you 
could to put Hermann out of business? 

*A, Not in that particular words. 

"Q. Did you state that in substance, Mr. Robertson? 

“EXAMINER RUHLEN: Let the Witness answer. 

"A. I said I would like to see him out of business. 

"MR. KEATINGE: 

"Q. Those are your exact words? 


‘tA. Ibelieve so." 


Mr. Keatinge then examined Mr. Ginsburg, another of the 


counsel for respondents, concerning the above conversation between 
Mr. Ginsburg and Robertson, as follows: 
"Q. Mr. Ginsburg, did you appear in the United States 
District Court for the Southern District of California this 
morning on a matter involving one Malcolm Robertson? 
NA. I did. 
"OQ. And, at that time, out of the courtroom, 
Mr. Ginsburg, did you have a conversation with Mr. 
Robertson? 
“A. Idid, in the presence of his attorney, Mr. 


Marvin Zinman. 
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"Q. Will you state that conversation, Mr. Ginsburg? 

"A, I stated - strike that, please. Ihad been 
discussing the proposed order in the United States 
District Court with Mr. Zinman, and Mr. Robertson was 
in the room. I stated that I was going to the telephone to 


call Mr. Keatinge concerning the contents of the order. 


Mr. Robertson then stated, and I believe I can/quote his 


exact words, 'I would like to produce everythin Z> 
because there is nothing I would rather do than put 


Hermann out of business.' (Emphasis added). 


"Q. Is that your entire conversation, Mr, Ginsburg? 

"A, On this subject, yes. 

"Q. Did you take notes of that conversation? 

Yes, I did. 

"Q. When did you make those notes? 

"A, I made those notes immediately after Mr. 
Robertson spoke the words I just indicated. 

"Q. You have those notes here available, 
Ginsburg? 

"A, Ihave them here. 

"MMR. 7KEATINGE: Mr. Chambers, I will make the 


notes available to you for examination. " 


IV 


THE MOTIONS OF GREAT LAKES AND CURREY HEREIN 
HOULD BE G D. 

There can be ‘no question but that one or the other of the 
alternative motions made by the applicants herein should be granted by 
the Board in the interest of substantial justice as to these applicants, as 
well as in the public interest. 


60958 The Great Lakes Enforcement Proceeding, Docket No. 6908, 


5 as still in the hearing stage and the respondents have not completed their 


defenses in that proceeding. Great Lakes and Currey, as respondents 
in Docket No. 6908, fully expect to adduce additional evidence disproving 
any alleged relationship between Great Lakes and Currey. But apart from 
any additional evidence which may be uncovered in Docket No. 6908, it 
has been demonstrated with overwhelming force that the respondents 
in Docket No. 6908 have presented evidence concerning the alleged Great 
Lakes-Currey relationship which is of vital importance to the issues con- 
cerning that alleged relationship in Docket No. 5132, and that such evidence 
should be made a part of the record in Docket No. 5132. | 

The Board had before it the same problem in 1955 when Ameri- 
can Airlines requested the Board to reopen the proceeding in Docket No. 
5132 for the limited purpose of receiving Robertson's testimony. At the 
time American called Robertson'in the reopened hearing in Docket No. 5132 
in February, 1956, the hearing in Docket No. 6908 had been adjourned 
and respondents had not yet commenced their defenses in that proceeding. 
The evidence which Great Lakes and Currey now desire to introduce into 


the record in Docket No. 5132 was not discovered until after the hearing 
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in Docket No. 6908 was reconvened in September, 1957.) The hearing in 
Docket No. 6908 is still going on, and respondents expect that the record 
therein will contain additional evidence relating to the alleged Great Lakes- 
Currey relationship prior to the conclusion of the hearing. 

It is clear that the evidence relating to the Great Lakes-Currey 
relationship in Docket No. 6908 raises extremely important questions concerning 
60959 the ultimate findings of the Examiners in Docket No. 5132, and that 
such evidence should be made a part of the record in Docket No. 5132 prior 
to the Board's decision therein. The Board recognized this when it issued 
Order No. E-9814 in 1955, reopening the proceeding to explore the Great 
Lakes-Currey relationship. In that Order, the Board stated: 

"However, American's appeal is coupled| with an 

alternative request that the proceeding be regpened 

for the limited purpose of receiving Robertson's 

testimony. We find merit in this request. In view 

of the fact that Robertson's testimony, if credited, 

raises a question of a possible violation of Sections 

408 and 409 of the Act by persons holding the|controlling 

stock interest in Great Lakes and may affect the 

credibility of testimony offered by Great Lakes in the 

prior hearing as to its qualifications, the Board 


concludes that it is in the public interest to reopen 


the proceeding for the purpose of exploring the relation- 


ship, if any, direct or indirect, between Great Lakes and 


Currey Air Transport, Ltd. (Currey)." 
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In expanding the scope of the reopened proceeding to explore 


the relationship between Great Lakes and Currey, rather than limiting 


it to the taking of the testimony of Robertson, as requested by American, 
the Board said (Order No. E-9871): 
"The Order goes beyond the scope of American's 

specific request to reopen for the obvious reason that 

other parties, petitioners included, may have 

additional or rebuttal evidence relevant to the 

relationship between the companies that may 

properly be heard in connection with the evidence Ameri- 

can will adduce. " 

And in further support of Order No. E-9814, reopening the 
proceeding to explore the Great Lakes-Currey relationship, the Board 
said (Order No. E-9871): 

73). J . . . but in any event we consider 

the question raised by American's motion of sufficient 

import to the public interest to warrant the further 

examination of the relations between the applicants. 

Even if the substantive question as to the qualifications 

of the applicants were not so important, the Board 

would consider the preservation of the integrity of 

and respect for its hearing processes of sufficient 

importance to justify the inquiry into the apparent conflict 

in testimony concerning the petitioners. " 

All of the above reasons cited by the Board for reopening the 


proceeding on these questions in 1955, apply with equal force now. 
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The applicants herein have made their motions to reopen the 
proceeding in the alternative in order to give the Board greater 
flexibility in resolving the problems presented. The form of the motions 
follows the form of American's appeal in 1955, and the Board's Order 
No. E-9814 which reopened the proceeding. 

Moreover, there is a legal objection to the introduction in 
Docket No. 5132 of portions of the transcript in Docket)/No. 6908. In 
order to prove testimony given in a former trial or proceeding, which 
is pertinent or relevant to issues in a later trial or praceeding, the 
60961 authorities hold that it must appear that the witness who testi- 
fied at the former trial or hearing has died, or become insane, or is 
beyond the jurisdiction of the court or otherwise unavailable as a witness 
in the second trial or hearing. 

In view of the objections from other parties which may arise 
as the result of the foregoing problem, as well as for the other reasons 
mentioned above, it is submitted that the Board shouldjgrant the alter- 
native motion to reopen the record to explore the relationship, if any, 
direct or indirect, between Great Lakes and Currey, rather than reopen 
the record to permit introduction of parts of the record in Docket No. 
6908 only. 

The Board should also grant the motion to defer decision on 
the qualifications of Great Lakes and Currey in Docket|No. 5132 pending 


the final decision in the Great Lakes Enforcement Proceeding, Docket 


| 
No. 6908. The Examiners have made findings af specific violations 


of the Act and Regulations by Great Lakes and Currey in Docket No. 5132. 
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None of the opinions, orders, or other documents in Docket No. 5132 


defining the issues or giving notice thereof gives any notice whatever 


to the applicants herein of any alleged violations of specific portions 
1 


of the Act or Regulations. _ 

Since the applicants herein have never received notice in 
Docket No. 5132 of alleged violations of specific portions of the Act or 
Regulations, the applicants have never had an opportunity in this 
60962 proceeding to defend themselves against specific charges of vio- 
lations. In Docket No. 5132 the applicants have in effect been put on 
trial to see if they have committed any violations of the Act or Regu- 
lations, without any prior specificatim as to what violations, and 
accordingly, have not had an opportunity to defend themselves. 

The applicants believe that it would be contrary to fundamental 
concepts of fair play and justice, as well as the requirements of due pro- 
cess and the Administrative Procedure Act, for the Board to decide the 
qualifications of these applicants in Docket No. 5132 while there is pending 
against them an enforcement proceeding in which they are charged with 
committing the same violations which the Examiners found were committed 
by the applicants in Docket No. 5132, particularly in view of the fact 
that in the enforcement proceeding the respondents are presenting 
defensestothe specific charges of violations in that proceeding, and 


those defenses are in fact still being heard. 


1/ The issues are defined and discussed, and notice thereof is given, 
in the following: Order Instituting Investigation, Order No. E-5722, 
September 21, 1951; Opinion and Order on Motions, Order No. E-6017, 
January 8, 1952; Report of Prehearing Conference, February 15, 1952; 
Supplement to Report of Prehearing Conference, March 19, 1952; Notice 
of Hearing, August 12, 1952. 


A comparison of the record in Docket No. 6908 with that in 
Docket No. 5132, respecting the Great Lakes-Currey relationship, shows 
with crystal clarity that there is a vast difference in the quality and type 
of evidence adduced with respect to violations in a general investigation 
such as Docket No. 5132, and in a formal enforcement) proceeding such 
as Docket No. 6908. 

These applicants believe the Board should consider the dilemma 
and injustice which would result if the Board follows the recommendations 
of the Examiners in Docket No. 5132, and thereafter the respondents in 
Docket No. 6908 are found to be not guilty of the violations which are 


charged therein. Moreover, these applicants believe that if the Board 


60963 decides the qualifications of Great Lakes and Currey in 


Docket No. 5132 while Docket No. 6908 is still pending, the Board in effect 
will be prejudging the issues in Docket No. 6908. It ig extremely doubtful 
if the Examiner in Docket No. 6908 could exercise a free and independent 
judgment, uninfluenced by external pressures, if the Board had already 
decided in Docket No. 5132 that these applicants are guilty of the 
same violations which have been charged against them in Docket No. 6908. 
These applicants believe that such a decision by the Board would con- 
stitute an unintentional but very real and improper influence on the 
Examiner in Docket No. 6908, and that such an influence might result 
in irreparable injury to these applicants in that proceeding. 

WHEREFORE, Applicants Great Lakes Airlines, Inc. and 


Currey Air Transport Limited pray that the Board grant the motions 
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set forth herein, and for such other and further relief as to the Board 
seems just. 
Respectfully submitted, 
KEATINGE AND OLDER 
By Charles H. Older 
harles H. er 
Attorneys for Applicants 
Great Lakes Airlines, Inc. and 


Currey Air Transport Limited 


Dated: November 18, 1957 


60964 CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing Motions 
on behalf of Great Lakes Airlines, Inc. and Currey Air Transport Limited 
upon all parties of record, or their attorneys, by mailing to each a copy 
properly addressed and postage prepaid. 


Charles H. Older 
Charles H. er 


November 19, 1957 
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60965 PAN AMERICAN WORLD AIRWAYS SYSTEM 
Chrysler Building, 135 East 42nd 
Street, New York 17, N. Y. 


Executive Offices 


November 26, 1957 
Civil Aeronautics Board 
Washington 25, D. C. 
Attention: Docket Section 


Re: Large Irregular Air Carrier Investigati 
Docket No. 5132, et al. 


Dear Sirs: 
On November 21, 1957 Pan American received a copy of "Motions 
To The Board on Behalf of Applicants Great Lakes Airlines, Inc. and Currey 
Air Transport Limited" dated November 18, 1957. In lieu of formal answer 
thereto, Pan American respectfully submits that, insofar as concerns any 
present or future overseas or foreign air transportation by the said Applicants, 
such "Motions" should be dismissed or denied for the following, among other 
reasons: 
1. To the extent that the "Motions" request |incorporation into the 
instant record of matters appearing in the record being compiled in the 


Great Lakes Enforcement Proceeding, Docket No. 6908, such "Motions" are 


deficient in that they do not specifically set forth either the exact portions of 


the record in Docket No. 6908 of which inclusion in the record in Docket No. 


5132 is sought, or the specific proof to be offered in the event of further 
reopening of the record in this proceeding. 
2. To the extent that the Motions" seek further reopening of the 


record for purposes beyond the inclusion of specific evidence now appearing 
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of record in Docket No. 6908, such "Motions" exceed the scope of the 
permission granted by| the Board at the time of oral argument herein. A 
proper motion pursuant to the leave granted should have been addressed solely 
to the question of inclusion in this proceeding of evidence taken in another 
60966 proceeding. (‘No good cause for the filing of Motions addressed to 
other purposes and requesting other relief at this late date has been shown. 

3. As regards the request again to reopen this proceeding 
"to explore the relationship * * * between Great Lakes and Currey," that 
subject has been exhaustively explored, not only in the original hearings on 
such Applicants' qualifications but also in the hearings thereafter afforded 
pursuant to the Board's Orders Nos. E-9814, adopted December 7, 1955, 
and £-9871, adopted December 23, 1955. 

4. For the purposes of decision upon the issues in this 
proceeding, Applicants and, tothe extent afforded notice and opportunity 
to be heard, other parties are bound by the instant record. Such other 
parties having no privity in an entirely separate and different proceeding to 
which they are not parties, are not and cannot be bound by the testimony in 
such other proceeding|of otherwise “available witnesses. In fact Counsel 
for these Applicants so recognize, as appears at pages 18 and 19 of their 
said "Motions." Their only misconception on this score is as to which 
proceeding is the "former," since the witness Malcolm Robertson first gave 
his testimony in the instant Docket No. 5132, not Docket No. 6908. His 


subsequent testimony in Docket No. 6908 upon its face is not of the nature 


of newly discovered material evidence for which discretionary reopening of 


a former trial might be justified. The gist of such "Motions" in any realistic 
view, therefore, appears only to attack the fundamental right of hearing 
officers to evaluate the evidence in the record before them based upon, among 


other things, demeanor of the witnesses and credibility of their testimony 
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in view of all other evidence in the proceeding heard by such hearing 
officers. Nothing in the said "Motions" shows any justification for reopen- 
ing this proceeding for the purpose, in effect, of ‘'trying"' the Examiners 


and the validity or propriety of their judgment on substantial evidence con- 


cerning relationships between Great Lakes and Currey. 


5. The request in said "Motions" for deferment of final decision 
herein until final decision in Docket No. 6908 is without merit and could 
serve no other purpose than to accomplish unjustifiable delay. Pan American's 
interest in the premises and its status as an intervenor in the instant proceed- 
ing, are confined to operations by such Applicants in overseas and foreign 
air transportation. As is evidenced by specific rulings and findings by the 
60967 Examiners herein, Great Lakes and Currey are not applicants in 
this proceeding for any authority to engage in foreign air transportation 
(Examiners’ First Initial Decision: Appendix 4, pp. 3-4; Part No. Two, 
pp. 319, 332). Moreover, as respects any form or area of overseas air 
transportation, neither such applicant made out any case from which the 
statutory findings requisite to grant of any such authority could be made or sus- 
tained. Nevertheless both were gratuitous recipients! of an interim operating 
authorization granted to Supplemental Air Carriers. (Under color thereof, 
Great Lakes in recent months has inaugurated overseas passenger services 
between California and Hawaii which it has operated with frequencies in 
flagrant excess of the applicable 10-flight limitation. | Prompt decision by the 
Board upon the individual applications upon which the record has been com- 
pleted herein appears to afford the only practical remedy for such a situation. 
Wherefore, Pan American respectfully requests, that insofar as 


affecting any present or future operations by these Applicants in overseas or 
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foreign air transportation, such "Motions" on behalf of Great Lakes Airlines, 
Inc. and Currey Air Transport Limited, should be dismissed or denied forth- 
with. 

Respectfully submitted, 


/s/ HH. Don Reynolds 
Attorney for 
Pan American World Airways, Inc. 


ce: Counsel for all parties. 


60968 PHILIP SCHLEIT 
Attorney at Law 
1757 K Street, Northwest 
Washington 6, D. C. 


Hon. James R. Durfee 
Chairman 

Civil Aeronautics Board 
Commerce Building 
Washington 25, D. C. 


Re: Docket No. 5132 - Regina Cargo Airlines, Inc. 


Dear Mr. Durfee: 

Regina has recently discovered that for a couple of years it has 
been reporting incorrectly on its flight reports (Schedule C-2). Regina has 
reported, for example, in the lst quarter of 1957, from Miami to Detroit 
39 trips (showing no trips Detroit to Miami), the 39 trips (not round trips) 
being the total one way flights. Regina should have reported 20 northbound 
and 19 southbound. 

From a careful reading of the flight reports, it would seem 
apparent that Regina had made such an error. 

However, a literal reading would indicate that Regina was 
apparently in violation of the flight restrictions applicable to Supplemental 


Carriers. 


1533-A 


Due to this Regina error in reporting of flights, it was natural that 


Eastern's Brief to the Board (pages 12 and 13) should assert that Regina was 
"apparently in violation" of such flight restrictions. 
At the time of the oral argument, we brought this matter informally 
to the attention of Mr. Charles A. Moye, Jr. counsel for Eastern, confessing 
the reporting error and advising him of the true facts as to the flights. 
Mr. Moye graciously agreed that if these were the circumstances, he would 
waive any further reference to the assertion of “apparent violation" pertaining 
to Regina flights in the Eastern brief, pages 12-13. 
Attached is a copy of a letter dated November 15, 1957 from Regina 
to Mr. Allan Craig, Chief, Regulations & Reports Division, C.A.B. indicat - 
ing that revision of the reports will take some little time, because of the fact 
that all intermediate points were not served with equal frequency in both dir- 
ections, and related problems. 
Yours very truly, 
Philip Schleit 


Attorney for 
Regina Cargo Airlines, Inc. 


cc: Mr. Moye and all other parties 


60969 November 1957 
COPY 
Mr. Allan Craig, Chief 
Regulations & Reports Division, 
Office of Carrier Accts & Statistics 
Civil Aeronautics Board 
Washington 25, D. C. 
Dear Mr. Craig: 

It has just been brought to our attention we have been incorrectly 


listing the flights on Schedule C-2 of our quarterly reports. 
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We have listed round trip flights as two trips between two stations 
instead of 1 trip between stations northbound and 1 trip between stations south- 
bound, or eastbound and westbound as the case may be. 

This particularly pertains to the last quarter of 1955, the lst, 
2nd, 3rd and 4th quarters of 1956 and the Ist quarter of 1957. In order to 
send you corrected revised C-2 schedules for this period it will take quite 
a bit of work and will require some time till we would have them ready. 
However, if you want us to send you revised schedules we will be glad to do so. 
Please let us know your wishes in the matter. 

Sincerely, 
REGINA CARGO AIRLINES, INC. 


/s/ E. L. Averman 
EB. L. Averman, secretary 


60970 MAYER, FRIEDLICH, SPIESS, TIERNEY, BROWN & PLATT 
( Mayer, Meyer, Austrian & Platt) 
231 South La Salle Street 
Chicago 4 
State 2-0600 


November 27, 1957 
Civil Aeronautics Board 
Commerce Building 
Washington 25, D. C. 


Re: Irregular Air Carrier Investigation, 
Docket No. 5132, et al. 


Gentlemen: 


As counsel for United Air Lines, Inc., we have received a copy 


of a motion of Great Lakes Air Lines, Inc. and Currey Air Transport, Ltd. 


requesting (1) that certain portions of the transcript in the Great Lakes et al. 


Compliance Proceeding, Docket No. 6908, selected ex parte by the movants, 
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be received in the record in this proceeding; (2) that,| in the alternative, 
this record be reopened to receive evidence on the relationship between 
Great Lakes and Currey; and (3) that the Board's decision on the fitness 
of Great Lakes and Currey in this proceeding be deferred, pending the out- 
come of Docket No. 6908. The motion is directed solely to the question 
of Great Lakes' control of Currey in violation of the Civil Aeronautics Act. 
The motion should be denied. Apart from the fact that the 
request for admission of testimony from a record that) has not even been 
closed should not be admitted in this proceeding, the entire motion is pre- 
mised upon a distinct distortion of the question of violations generally, and 
of the question of Great Lakes' unlawful control of Currey in particular, as 
60971 those matters are at issue in the proceeding. 
1, The entire premise on which the request for admission into 
this record of certain unevaluated testimony from the transcript in Docket 
No. 6908 -- in which the record has not yet been closed -- is that the 
applicants were not afforded "notice" and an opportunity to rebut or other- 
wise be heard on the question of violations of law as those matters bore on 
fitness, willingness and ability. This is an absolute distortion and should 
be rejected summarily. 


This proceeding, as far as the individual applicants are concerned, 


involves their applications for renewal of authority to engage in air transporta- 


tion. From the very outset the applicants were on notice that evidence on 

their identity, mode of operations, violations of law, and all other aspects 

of fitness, willingness and ability would be received in the record and considered 
in deciding those applications. Indeed, without such evidence the Board 

would have no record upon which to base findings required by law for renewal 


of the applicants’ authority. As far as particular notice of the sub-issue 
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of violations under the general question of fitness, willingness and ability 

is concerned, the applicants were informed specifically by an order of the 
Board issued long before the hearing, that such evidence was relevant and 
60972 material, and’ would be considered in arriving at a final decision 

on the particular application. Order E-6017, January 8, 1952, p. 10. 


Every applicant, moreover, was afforded every opportunity to cross-ex- 


amine and to present any rebuttal or mitigating evidence that it desired on 


this question. 

Any assertion that denial of an application for renewal of authority 
in this proceeding would constitute a penalty for which some additional pro- 
cedure is required, is\contrary to established law. The Supreme Court 
held in Federal Communications Commission v. WOKO, Inc., 329 U. S. 

223, 228 (1946), that denial of an application for renewal of a license, and 
termination of the authority previously held, was not a penal measure. Such 
result simply follows from the discharge of duty by the agency to decide 
applications for public’ service licenses in accordance with public interest 
standards. The instant proceeding presents a parallel situation. Each of 
the applicants was required to make an affirmative showing that it is 

‘fit, willing, and able to perform such trans- 

portation, properly, and to conform to the provisions 

ments of the Boa ereunder"., Act, Section (1). 

(Emphasis supplied-) 

Every applicant was fully on notice that violations of law in its past history 
would be considered as a factor in determining whether it could be entrusted 
with authority to engage in air transportation. Great Lakes and Currey have 
been afforded every procedural protection to which they were entitled. 

60973 The motion to reopen the record is entirely without merit and 


should be rejected. This long proceeding is nearing conclusion; the hearings 
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have long since been concluded and subsequent procedural steps including 


oral argument to the Board have been completed. When the Board's previous 


order (E-9814, December 7, 1955) was issued, hearings were still in progress 
and no substantial delay of the proceeding followed upon the reopening to ex- 
plore the relationship between Great Lakes and Currey. , Both applicants had 
full opportunity to cross-examine and to present any rebuttal evidence they 
deemed necessary on this question, both at the original and the reopened hear- 
ings. The present motion is clearly an attempt to delay the ultimate out- 
come of this proceeding. It is purely a procedural maneuver which should not 
be permitted to succeed. 
2. Great Lakes and Currey also request that decision on their 
applications in this proceeding be deferred pending the outcome of Docket 
No. 6908. The only ground advanced to support this request is that the issues 
in the two proceedings are the same, but that only in Docket No. 6908 were 
Great Lakes and Currey given "notice" that violations of; law were in issue. 
As shown above, this assertion that there was some procedural deficiency 
in the institution and conduct of this proceeding is entirely without merit. 
Great Lakes and Currey knew full well from the outset that evidence of their 
violations would be received in the record and considered in deciding whether 
60974 those applicants could be trusted "to conform to/the provisions of 
this Act and the rules, regulations, and requirements of/the Board hereunder". 
The essential point is that whatever the issues may be in Docket No. 6908, 
the fitness and trustworthiness of Great Lakes and Currey to receive future 
authority was fully at issue in this proceeding, was fully] litigated with all pro- 
cedural protections due the applicants, and should be decided in the ordinary 
course of the Board's processes, The request for deferral of decision is 


similarly a procedural maneuver to prolong and delay decision in this proceeding. 
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3. With respect to the particular question of Great Lakes‘ control 
of Currey,those applicants have attempted to make it appear that the Examiners’ 
findings of that fact depends entirely upon the testimony of Witness Robertson. 
This is incorrect. In their first Initial Decision, served March 29, 1955 -- 
nearly one year before Robertson's testimony was received in the reopened 
hearings -- the Examiners found that the evidence established 

"tx x& & that Skycoach is effectively controlled by the 

Hermanns, ‘and by Irving E. Hermann in particular, 

and that through Skycoach they control the operations 

of Monarch and Currey."" (Initial Decision I, p. 326) 
These findings were based on an extensive review of all the evidence of re- 
cord. It was formally established, quite apart from evidence of the transactions 
60975 involving the Currey stock, that Currey's operations were entirely 
controlled by Great Lakes and its principals, the Hermanns, in violation of 
Section 408 of the Act. The Board has long held that "control" as used in 
Section 408 does not depend upon ownership of a specific stock interest or 


other ownership rights, but depends rather "in the light of all the facts and 


circumstances in a particular case, upon whether there exists as a matter of 


fact a power to dominate or an actual domination of one legal personality by 


another.** Control--Northeast Airlines, Inc., 4 CAB 379, 381 (1943). And 
the Act itself states that when a question of control arises, "it is immaterial 
whether such control is direct or indirect". Section 413. 

Thus the Board should not be misled into basing its decision on 
either the instant motion or the ultimate question of fitness of Great Lakes 
and Currey relative to the control question, on Robertson's testimony alone. 
Evidence of Great Lakes' control of Currey is voluminous, and a finding of 
that relationship by the Examiners was made long before Robertson's appear- 


ance as a witness. 


o| 
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4, With respect to the portions of the transcript in Docket No. 
6908 relative to Witness Malcolm Robertson, we can say only that United 
was not a party to that proceeding, and has had no opportunity to examine 
that record to determine what effect, if any, testimony there might have 
been on portions of the record in this proceeding. Indeed, until that record 
60976 is finally closed, it would be impossible to evaluate the evidence con- 
tained in the record in Docket No. 6908. Relative to the question of Witness 
Robertson's testimony, however, the Board will find it significant, as did 
the Examiners in a specific finding, that the events testified to by Robertson 
coincided with and were borne out by facts already established in the record 
in the earlier hearings (Initial Decision I, pp. 137-138), Moreover, the 
Examiners’ findings as to the credibility and demeanor of witnesses is 
entitled to the greatest weight. In this proceeding the Examiners had the 
benefit of observing the comparative performance on the witness stand of 
Robertson and the Skycoach principals, particularly Mr| Smith of Currey and 
Mrs. Hermann of Great Lakes. The testimony of Smith and Mrs. Hermann 
on vital points relating to control of Currey was found to be “fraught with so 
many inconsistencies and so much evasiveness and lack/|of candor that it 
cannot be allowed to pass without comment." (Initial DECISION I, pp. 330- 
332). The Examiners found Robertson's testimony, onjthe other hand, to have 
been delivered in a forthright manner and to coincide with established facts 
in the record. These considered findings are entitled to the greatest weight, 
and the unevaluated testimony selected ex parte by the present movants from 
a record not yet closed could affect those findings little, if at all. 


60977 5. The Board will also realize that Great Lakes' unlawful control 


of Currey--serious though it is--is only one aspect of the patent unfitness 


of Great Lakes to receive a grant of authority in this case. The instant motion 
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ignores entirely, for example, Great Lakes' equally serious and equally 
willful acquisitions of control of Monarch Air Service and Trans Alaskan 
Airlines in violation of the Act; the violations of the "anti-combine" regula- 
tion [Part 291. 26(b)] by engaging in combined operations through the Skycoach 
agencies, and consequent violation of the Board's cease and desist order 
(Order E-6748, August 28, 1952); and the lack of candor in Board proceedings 
by Mrs. Hermann of Great Lakes and Smith of Currey, sufficient reason in 


itself for denying their applications under the doctrine of the WOKO case, 


supra. Any one of these matters requires denial of these applications. 
se ok oe ae 
For the foregoing reasons, the motions of Great Lakes and Currey 
to reopen this proceeding and to defer final decision should be denied. ‘ 
Copies of this letter are being mailed to all parties of record and 
nineteen additional copies are being filed with the Docket Section, 
Very truly yours, 
John T. Lorch 
Attorney for 2 
United Air Lines, Inc. 
60978 BEFORE THE 
CIVIL AERONAUTICS BOARD 


In the Matter of : - 


LARGE IRREGULAR AIR CARRIER : Docket No. 5132, et al. 
INVESTIGATION = 


REPLY OF COMMON CARRIER RAILROADS TO 
MOTIONS OF GREAT LAKES AIRLINES, INC,, 
AND CURREY AIR TRANSPORT, LTD. 


AMOS M. MATHEWS 
J. D. FEENEY, JR. 


Attorneys for the Intervening 
Common Carrier Railroads 


280 Union Station Building 
Chicago 6, Illinois 


Dated: 
November 27, 1957 
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In the Matter of 


LARGE IRREGULAR AIR CARRIER Docket No. 5132, et al. 


INVESTIGATION 


REPLY OF COMMON CARRIER RAILROADS 

MOTIONS OF GREAT LAKES AIRLINES, 

INC., AND CURREY AIR 
TRANSPORT, LTD. 


Come now the common carrier railroads, intervenors herein, 


and reply to the "Motions To The Board On Behalf of Applicants, Great 
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Lakes Airlines, Inc. and Currey Air Transport Limited" dated November 
18, 1957, as follows: 
I. 
It is not clear from the motion precisely what portions of the 
record in the Great Lakes Airlines, Inc., Enforcement Proceeding, Docket 


60980. No. 6908, applicants seek to introduce into the record in the instant 


proceeding. While at page 9 of their motion, applicants request that they be 


permitted to introduce into the record evidence "introduced in Docket 6908 

in October and November, 1957) and quote briefly from the testimony of two 
witnesses at pages 13 through 15 of the motion, they have not furnished the 
parties with any particular designation of transcript references. Inasmuch 
as the parties to Docket No, 5132 will be bound by any testimony introduced 
by applicants, such parties should be given an opportunity to examine the 
record and determine if there was sufficient cross-examination of appli- 
cants’ witnesses to fully develop the issues and if the presentation of addi- 
tional witnesses would be necessary in the light of testimony adduced by Cur- 
rey and Great Lakes in Docket No. 6908. 

In view of the reluctance of counsel for various irregular air 
carriers who participated in Docket No. 5132 to stipulate evidence into that 
record in the past, it is doubtful if applicants could obtain the concurrence 
necessary to accomplish their purpose. In any event, the railroads are not 
in a position to agree to a stipulation at this time. 

I. 

There is no need to reopen the record to take additional testimony 
with respect to the relationship between Great Lakes and Currey. In 
Order No. E-9814, December 7, 1955, the Board gave applicants an opportun- 


ity not only to rebut whatever testimony of Malcolm Robertson which American 
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Airlines might introduce, but to present testimony which would 


rebut the evidence on which the Examiners based their findings of control 


in their first Initial Decision, served March 29, 1955.| Currey and Great 
Lakes did not make use of this opportunity then and no sound reason has been 
advanced why they should be permitted to do so now. 
Further, the proper administration of justice and due process 
do not require the reopening of the record at this time because, regardless 
of the Robertson testimony, there is substantial evidence of record which 
not only supports but requires a finding that Currey was controlled by Great 
Lakes and the Hermanns. 
The Board specified the criteria for a finding of control and viola- 
tion of Section 408 of the Act in Railroad Control of Northeast Airlines, 4 
C.A.B. 379. At pages 381-382 the Board said: 
"While the term 'control' is not defined in the 
Act, an acquisition of control in any manner jwhatso- 
ever is prohibited. The decisions of the courts support 
the view that ‘control’ as used in section 408 does not 
necessarily depend upon the ownership of any specific 
minimum percentage of stock or other ownership rights 


but rather depends, in the light of all the facts and cir- 
cumstances in a particular case, upon whether there 


exists as a matter of fact a power to dominat 


actual domination of one legal personality by 


eoran 
another. 


"The word 'control' has been described as a com- 


prehensive term, of well understood meanin: 
various significations, and subject to differ 
but having no legal or technical meaning dis 
that given in its popular acceptance. One o 
meanings of control is the power to exercise 


» having 
limitations, 
ct from 

the ordinary 

control and 


this meaning should not be restricted in the absence of 
some definite indication that a more limited one was in- 
tended. There is no language in the Act which can be 


construed as a limitation on the word's ordinary and 


accepted meaning. 


"Since there is no legal or technical me 


control apart from that accorded the term in 


aning of 
ordinary 


1544-A 


usage, it is apparent that control may apply to and 
cover a wide variety of situatiors; When ‘broadly 
used "control" may embrace every form of control, 
actual or legal, direct or indirect, negative or 
affirmative.' As the late Justice Cardozo stated, 
a ‘dominating influence may be exerted in other 
ways than through a vote. v 


The evidence before the Examiners at the time of their 1955 Initial 
Decision and at the time of their 1957 Initial Decision was more than adequate 


and necessary to satisfy this criteria and support a finding of control. 


Applicants claim that Robert Smith paid Currey $5,000 for 49 per 


cent of the stock in Currey Air Transport (Tr. 22203). Smith admitted 

under cross-examination that he paid for the stock with money borrowed from 
Malcom Robertson, a non-sked ticket agent in Philadelphia (Tr. 22591). 

Smith claimed the loan was repaid in four to six months (Tr. 22659) with 

funds that were not borrowed or received as a gift from anyone connected 

with air transportation (Tr. 22633-34). Later it was brought out on cross- 
examination that Smith paid Robertson $7,500 (Tr. 23469) with a personal 
check drawn on his bank account (Tr. 22660). Two weeks prior to the time 

of this $7,500 payment to Robertson, Smith deposited’ $10,000 in this bank 
account (Tr. 23364). Although the highest previous balance in Smith's bank 
account had only been $3,400 he could not remember, when asked on cross- 
examination, where he acquired the $10,000 which he had deposited in his 
account (Tr. 23465). | It hardly seems necessary to point out that Smith cannot 
60983 consistently claim he does not remember the source of the funds 

and at the same time insist he did not acquire these funds from anyone engaged 
in air transportation. Smith's bank records did not show who had drawn the 
check which was deposited originally on December 24, 1951 (Tr. 23697; 

Ex. BAO-V-12). The bank records did show however that the check was 


drawn on the Security-First National Bank, Magnolia Park Branch (Tr. 23706). 
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The records of the Security-First National Bank, Magnolia Park Branch, 
produced under subpoena, showed that a $10, 000 check was paid from the 
account of the Great Lakes Airlines Agency, Inc., on December 27, 1951 
(Tr. 23720; Ex. BAO-V-15). It was also developed that Ida Mae Hermann, 
the secretary-treasurer and majority stockholder of Great Lakes Airlines, 
Inc., was the only person authorized to sign checks on|this account (Tr. 
23715). Neither Robert Smith's financial records nor|the books and records 
of Great Lakes Airlines Agency, Inc., which would explain these transactions 
were produced at the hearing, although subpoenas wer¢ issued for their pro- 
duction. 

Miss Garnet Pratt, formerly a bookkeeper for Great Lakes Air- 
lines, testified at the 1955 hearing that Mrs. Hermann|asked her if she 
wanted to work for Currey and keep that company's books and records (Tr. 
25872). After she went on the payroll of Currey, Miss Pratt testified that 
she continued to take instructions with respect to her work from Mrs. 
Hermann (Tr. 25873). Mrs. Hermann suggested that she keep the books on 
a cash basis (Tr. 25874). Mrs. Hermann testified that she herself made 
headings and entries in the Currey books and then told |Miss Pratt to re-copy 
60984 the entries so that Mrs. Hermann's handwriting would not appear 
in the books (Tr. 25019). This contradicts directly Robert Smith's testimony 
that Garnett Pratt worked under his supervision and direction and that he set 
up the Currey books of account (Tr. 22559). Miss Pratt also testified that 


Robert Smith never gave her any instructions with respect to her duties for 


the company (Tr. 25876, 25895). Despite the fact that Smith claimed he 


“supervised the accounting work of Garnet Pratt (Tr. 22559), he was unable 
to give satisfactory explanations of credit balances in accounts normally 
carried as a debit when he was sponsoring the Currey financial statements 


(Tr. 22546, 22829, 22831). 
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Miss Pratt testified that she took her name off the Currey bank 

account and substituted a fictitious name, Virginia Smith, at the suggestion 
of Mrs. Hermann (Tr. 25847, 25902). However, contrary to the testimony 
of Robert Smith, Miss Pratt never signed a bank signature card for the 
Currey account or a check as Nancy Smith, an authorized signature on the 
Currey account (Tr. 25847). Onthe contrary, Nancy Heakin, Ida Mae 
Hermann's sister, signed the signature card as Nancy Smith (Tr. 25848). 
It is significant that from the time the Currey operation began in May, 1952, 
until May 15, 1953, Smith could not sign checks on the Currey bank account 
and that the only authorized signatures were those of Virginia Smith, Nancy 
Smith and Garnet Pratt (Tr. 22669, 22889). 

In Order No. E-9814, the Board held: 

"2, That the record herein be and it is hereby 
reopened to explore the relationship, if any, 


“5. .direct or indirect, between Great Lakes and 
Currey." 


LAW OFFICES 
KEATINGE AND OLDER 
3325 WILSHIRE BOULEVARD 

LOS ANGELES 5 
DUnkirk 2-1251 


December 2, 1957 
Civil Aeronautics Board 
Washington 25, D. C. 
Attention: Docket Section 


Re: Large Irregular Air Carrier Investigation, 
Docket No. 5132, et al. 


Gentlemen: 


On November 19, 1957, applicants Great Lakes Airlines, Inc. 
and Currey Air Transport Limited filed Motions to the Board in Docket No. 
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5132 requesting the Board to reopen the record in Docket No. 5132 to permit 
these applicants to introduce therein portions of the record in Docket No. 
6908, or in the alternative to reopen the record in Docket No. 5132 to explore 
the relationship, if any, between Great Lakes and Currey, and to defer de- 
cisions on the qualifications of Great Lakes and Currey in Docket No. 5132 
pending the final decision in Docket No. 6908. 
These applicants have received answers to their Motions filed on 
behalf of Pan American, United and TWA. Since the motions were prepared, 
the hearing in Docket No. 6908 reconvened on November 18, 1957, and ad- 
ditional evidence has come to light having an important bearing on the 
alleged Great Lakes-Currey relationship upon which the Examiners based 


60997 in large measure their recommendations that |(Great Lakes and Cur- 


rey be denied operating authority in Docket No. 5132. 


The efforts of respondents Great Lakes and |Currey in Docket 
No. 6908 to subpena the business records of Malcolm Robertson relating to 
material transactions in the alleged Great Lakes-Currey relationship were 
outlined in the motions filed by applicants on November 19, 1957. Robertson 
appeared in Docket No. 6908 on November 18, 1957, in response to an order 
of the United States District Court in the District of Columbia, obtained by 
respondents to require Robertson to produce the subpenaed documents. 

On November 18, 1957, Mr. Malcolm Robertson and Mr. John 
Kaufman, Mr. Robertson's brother in law, testified in Docket No. 6908 that 


the relevant records subpenaed by res ents had been destroyed in a fire 


which John Kaufman had started in the spring of 1957 while he was cleaning 


out his basement. Mr. Kaufman testified under oath that he started this 
fire and burned the records without any instructions from Mr. Robertson. 
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Notwithstanding all the previous efforts of respondents to secure these sub- 
penaed records, the testimony of various witnesses as to the disposition and 
location of the subpenaed records, and the various opportunities afforded 
Robertson to explain the whereabouts of the missing records, the testimony 
of Robertson and Kaufman on November 18, 1957, was the first indication 
whatever that relevant and material portions of the subpenaed records had 
60998 been destroyed by fire. 

Furthermore, Robertson's Federal Income Tax Return for the 
calendar year 1952 is now in evidence in Docket No. 6908 and shows clearly 
that Robertson did not account for the $7500.00 received from Robert M. 
Smith in January of 1952, which Robertson stated was a repayment of money 


advanced for the purchase of the Currey stock, together with his (Robertson's) 


share of the profit on the sale of the stock to Irving E. Hermann, President 


of Great Lakes. The testimony of Robert M. Smith in Docket No. 5132 

shows that the $7500. 00 in its entirety was a repayment of money loaned by 
Robertson to Smith, and had no connection with any alleged sale of the Currey 
stock to Irving E. Hermann or any other person. Accordingly, the conclusion 
to be drawn is clear. Either the transaction described by Robertson wherein 
he received a share ofthe profit from the sale of the Currey stock to Irving 

E. Hermann never occurred, as all witnesses except Robertson testified, or 


Robertson deliberately falsified his 1952 income tax return. That this 


1/ In the motions filed by movants on November 19, 1957, the "John" 
Robertson referred to'on pp. 12 and 13 is actually James Robertson. More- 
over, in the first paragraph on p. 13 it is not intended to imply that all of 
Robertson's records were placed in the basement of George Robertson's 
home. While an unknown quantity of the subject records was placed in George 
Robertson's basement, the evidence shows that some of the subject records 
were stored in other places. 
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conclusion is correct beyond any possibility of doubt whatever, is made 
crystal clear by the testimony of Angelo DeAntonio, the certified public 
60999 accountant who maintained Robertson's accounting records and pre- 
pared Robertson's 1952 federal income tax return pursuant to instructions 
received from Robertson. 

The answers filed by the intervenors do not weaken the arguments 
made by movants in support of the motions, and for the most part carefully 
refrain from discussing the basic questions. One of the principal reasons, 
if not the principal reason, for the Examiners' recommendations with respect 
to Great Lakes and Currey was the alleged control relationship existing be- 
tween the two. The initial decision served January 10, 1957, clearly shows 
that the Examiners placed great reliance upon the testimony of Malcolm 
Robertson in arriving at their finding that Great Lakes|controls Currey. 

Did the Examiners have before them all of the material evidence 
relating to Robertson's testimony and the alleged Great Lakes-Currey rela- 
tionship? Movants have shown clearly that the Examiners in Docket No. 


5132 did not have before them all of the material evidence for the reason 


that extremely important evidence concerning those questions has only come 


to light in Docket No. 6908 during October and November, 1957. Movants 
have shown further that this evidence came to light only as a part of their 
defenses to the specific charges in Docket No. 6908, that movants did not 
commence their defense in that proceeding until October, 1957, and that mov- 
ants had no previous opportunity to discover the evidence. Robertson and 
61000 his relatives who testified in October and November, 1957, are 
hostile witnesses insofar as these movants are concerned, and movants had 
no way of knowing what these witnesses would testify to until they actually 


testified. 
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The Board was faced with an almost identical problem when 
American moved to receive portions of Robertson's testimony in Docket No, 
5132 in 1955, and the Board, recognizing the importance of the questions 
and principles involved, denied American's motion and instead reopened the 
proceeding to explore the Great Lakes-Currey relationship. To date movants 
have not received any answer to their motions from American Airlines. If, 
in fact, American has not filed an answer to these motions, movants believe 
that the reason is clear and that American believes that it cannot in good con- 
science object to these motions in view of its own motions in this proceeding 
with respect to the introduction of Robertson's testimony. 

Pan American states that the motions failed to specify the exact 
portions of the record in Docket No. 6908 to be included in Docket No. 51 32. 
Counsel for Pan American fails to mention that he was present when counsel 
for the movants requested additional time from the Board in which to file 
the motion for the purpose of searching the transcript in Docket No. 6908 
for references to be included in the motion, and that Chairman Durfee of the 
Board indicated that such references would not be necessary. Moreover, 
61001 counsel for movants attempted to give transcript references in 
Docket No. 6908 during the course of the oral argument in Docket No. 5132, 
and counsel for Pan American objected. 

Counsel for the intervenors state repeatedly that the subject of 
the relationship of Great Lakes and Currey has already been explored ex- 
haustively in Docket No. 5132. These statements are obviously incorrect, 
since the evidence adduced in Docket No. 6908 in October and November 1957, 


shows that the Examiners in Docket No. 5132 did not have before them all 


of the material evidence relating to the alleged relationship. 
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Counsel for the intervenors also state that Great Lakes 
and Currey had full notice of the alleged violations concerning which the 
Examiners in Docket No. 5132 made specific findings.; An examination of 
the documents in which the parties in Docket No. 5132 !were given notice of 
the issues therein (listed on p. 19 of movants' motions) filed with the Board) 
shows that these applicants never received notice of alleged violations of 
which they have been found guilty in this proceeding. |The Examiners’ de- 
cision with respect to these applicants is grounded upon violations of specific 
sections of the Act and the Board's Regulations. These applicants never 
received notice of such alleged violations. 

Counsel for the intervenors also argue that the alleged Great Lakes- 
61002 Currey relationship does not depend upon the Robertson testimony, 
and that in any event there were other violations which would warrant the 
Examiners' findings. The first argument is based upon the Examiners' 
initial decision served March 29, 1955. This argument is clearly untenable, 


since the ultimate findings of the Examiners with respect to the qualifications 


of individual applicants in their initial decision of March 29, 1955, were 


vacated by the Board's order No. E-9503, dated August 19, 1955. With re- 
spect to other alleged violations, counsel for the intervenors fail to state 
precisely what evidence they referto. The Examiners’ initial decision 

of January 10, 1957, shows that the Robertson testimony was the only evidence 
of substance (as it appeared then) going to establish any control relationship 
whatever between Great Lakes and any other person. Other evidence of the 
so-called "combine" was weak and indirect at best. The Examiners showed 
to what extent they relied upon the Robertson testimony in reaching their ul- 
timate findings by their repeated references to Robertson in their initial de- 


cision of January 10, 1957, and in their praise of Robertson's demeanor, 
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candor, veracity and credibility and the over-all impression created by 
Robertson. Accordingly, it is impossible to say now what the Examiners’ 
findings might have been had all of the evidence been before them. 

Counsel for TWA states that movants are experts in matters of 
61003 delay and cites the proceeding in Docket No. 6908 which commenced 
over three years ago. Counsel fails to state the reasons for the delay. 
The respondents in Docket No. 6908 and the Board each sought judicial review 
of important questions involved in that proceeding, and the views of each 
were sustained by different courts. The Court of Appeals for the Ninth 
Circuit upheld the position of respondents. The Board then appealed to the 
United States Supreme Court and the Board's position in the last instance 
was upheld by that court. Accordingly, whatever delay was involved was 
occasioned by both respondents and the Board in the exercise of their legal 
rights. 

The statement by Pan American that Robertson first testified 
in Docket No. 5132 is incorrect. The correct sequence of events is set 
forth in movants' motions filed with the Board. Pan American's statement 
concerning Great Lakes' California-Hawaiian operations is not supported by 
any evidence of record, and is merely an ill-disguised attempt to drag in an 
issue which has nothing whatever to do with the problem under consideration. 


Copies of this letter are being mailed to all parties of record and 


nineteen (19) additional copies are being filed with the Docket Section. 


61004 Very truly yours, 
KEATINGE AND OLDER 


By Charles H. Older 
Charles H. Older 


Attorneys for Applicants 
Great Lakes Airlines, Inc. 
and Currey Air Transport, 
. Limited. 
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PETITION OF AIR CARGO EXPRESS, INC. 
FOR RECONSIDERATION, TO REOPEN HEARING 
AND FOR STAY 
By its Order E-13436, effective January 29, 1959, the Civil Aero- 
nautics Board has denied petitioner a certificate to operate as a Supple- 
mental Air Carrier; and has further directed that its present operating 
authority shall cease on March 30, 1959.2/ It is respectfully requested 
that the Board reconsider its decision, grant petitioner a certificate of 
public convenience and necessity as a Supplemental Air Carrier, stay 
the effectiveness of Order E-13436 insofar as this order terminates 
petitioner's operating authority; and reopen the record for a further 
hearing on the qualifications of Air Cargo Express, Inc., if after a re- 
consideration of its decision and this petition the Board still finds that 


Air Cargo Express, Inc., is not entitled to a certificate on the basis of 


its present record. 
The matter erroneously decided is the finding that petitioner is 
"unqualified as to compliance" (E-13436, p. 66). 
The principal grounds relied on in this petition are (1) a complete 
change in petitioner's control and management has occurred since the 
record was closed in this proceeding; and (2) the present record indi- 
cates no likelihood of non-compliance with the Board's regulations; and 
(3) additional evidence is available to affirmatively show there is no 
likelihood of non-compliance with the Act or Regulations after a certifi- 
cate is awarded petitioner. 


1/ Order E-13436, Par. 5(c).. 
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Since the record was closed in this proceeding, 
the petitioner’s control and management have 


completely changed. 

In view of the changes which have taken place in control and 
management since the record was closed, petitioner is entitled to have 
the record reopened. 

Attached to this petition as Exhibit A and asked to be considered 
as a part hereof is affidavit executed February 25, 1959 by Darrel D. 
Fowler, secretary and director of petitioner, stating that Darrel D. 
Fowler, William E.| Edwards and Lyle D. Rapp are in sole control and 
management of Air Cargo Express, Inc. 

Also attached is Exhibit B, a letter from Darrel D. Fowler dated 
March 3, 1959, containing a brief personal history of the new manage- 
ment of petitioner. 

From this it will be noted that William E. Edwards is president 
and general manager, operation manager and chief pilot of petitioner. 
He spent 10 years in the U. S. Air Force, and was captain, maintenance 
officer, instructor, aircraft commander, test pilot, operations and 
briefing officer. He was special projects officer for sixty-two C-46 
aircraft in Japan, and base production control and maintenance officer 
for thirty-six C-54 aircraft on the Berlin airlift. He was group and 
squadron standardization, emergency and instrument check pilot on 
C-46, C-54 and C-124 aircraft, and has flying time with troop carrier 
units in the Pacific Theatre, Military Air Transport Service global 
operations, including polar operations. Subsequent to his military 
service he was Captain Civil Air Movements, Eastern Canada DEW line, 
for Westair Transport,and has flown extensively in Alaska and Canada. 
His total flying experience is over 10, 000 hours, 4, 000 in C-46; 3, 000 
in DC-4; 1, 000 in C-124 and 1, 500 in DC-3. 

Lyle D. Rapp, Vice President, after graduation from the U. S. 
Air Corps Flying School in October, 1942, has been a pilot first in the 
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armed services and later for a number of carriers. He is Vice-Presi- 
dent and Chief Pilot - Continental U. S. of petitioner, and has been 
engaged extensively in CAM movements of troops. He has flown 11, 000 
plus hours since 1942, mainly in the continental United States and 
Alaska. While Chief Pilot for Westair Transport he held aC. A.A. 
Examiner's rating. 
Darrel D. Fowler, Secretary, has been flying since 1945, and has 
been actively engaged in the conduct of several businesses, flown as a 


charter pilot 


[61, 530] 

and full time pilot for Westair Transport. He has approximately 3, 500 
hours total flying time. 

The attention of the Board is directed to the year-end reports for 
1958 of petitioner, a copy of which is appended to this petition as Ex- 
hibit C for the Board's convenient reference. Petitioner under the 
direction of its new management has been for the last year actively en- 
gaged in supplementary air transportation, performing in the fourth 
quarter of 1958 a total of 147, 594 revenue aircraft miles flown, with 
total transportation revenues of $207, 803.55, and total current assets 
of $175, 332. 22. 


On September 12, 1958, by its Order E-12966, the Board approved 


an application by petitioner to operate as "Air Cargo Express, Inc., 


d/b/a/ Columbia Airlines." Petitioner has 18 employees and the 
monthly payroll is over $6,000. While the primary operation in the past 
has been CAM Movements, an extensive future freight charter operation 
is planned. See Exhibit B, a letter from Mr. Fowler dated March 3, 
1959; and see also Exhibit D, letter from Mr. Fowler dated March 3, 
1959, outlining future operations in more detail. Petitioner has had 
extensive charter requests on which it has been unable to act because 

of the pendency of this proceeding. Among these are five plane loads of 
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freight per week from Oklahoma City to the New York area; 5 plane 
loads of freight per week from Newark to Detroit; and 5 plane loads of 
freight per week from Detroit to Dallas. In addition, petitioner has 
had requests for charters - 5 in March, 5 in April, 14 in June, 19 in 
July, 16 in August, 3 in September and 1 in October. It is evident that 
petitioner is a going concern with a remarkable potential as a true 
Supplemental Air Carrier. 

It is respectfully submitted that these exhibits show petitioner is 
entitled to a temporary certificate of public convenience and necessity 
as a Supplemental Air Carrier. However, if the Board does not feel 
the contents of this petition sufficient to warrant the issuance of a 
certificate, and wants to take the time to conduct a hearing, then a re- 
opening of the record for evidence to be submitted along the lines indi- 
cated by this petition will show petitioner's fitness, willingness and 
ability to meet the requirements for a temporary certificate in this 


proceeding. The Examiners and the Board found no fault with the 


organizational basis of petitioner, the plan for conduct of services by 
competent personnel, and its financial resources, which are the criteria 


set out on 


[61, 530A] 
page 10 of the Examiners’ Initial Decision. Neither is there any finding 
that petitioner has not complied with the law or regulations. Petitioner's 
going concern status as an air carrier should be accorded great weight. 
These changes in control and management are unusually significant 
in petitioner's case, because the only basis on which petitioner was 
denied a certificate in this proceeding was the finding (Order E-13436, 
p. 66) that petitioner was 
". . . unqualified as to compliance, for the reason that it is owned, 
controlled, and managed by the same group of persons which con- 
stituted, with the exception of Mr. Heacock, the management of 
Air Transport Associates when the Board found that the latter's 
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operating authority must be revoked." 
This group of persons is given as Duncan R. Miller, Howard J. Hunt, 
Wilber J. Fitch, J. B. O'Neill and A. E. Hennessy (p. 22, Examiners’ 
Initial Decision). Mr. Miller is no longer associated with the manage- 
ment of or a stockholder in Air Cargo Express. Messrs, O'Neill and 
Hennessy are no longer stockholders. Only forty percent of the stock 
of the company is owned by Messrs. Fitch and Hunt, not enough for 
control. . 
As of the time of the Examiners’ report, the stock of Air Cargo 
Express was held as follows (p. 22, Examiners' Initial Decision): 


Wilber J. Fitch 
Howard J. Hunt 
J. B. O'Neill 

A. E. Hennessy 


At the present time, according to the December 31} 1958 year- 
end report, the stockholders are as follows: 


Wilbur J. Fitch 

Howard J. Hunt 

W. H. Brokaw 

Kenneth Nickerson 

Air CargoExpress, Inc. 6% 


At the time of the Examiner's report, the following were the 
officers of the company: 


Howard J. Hunt President 
Duncan Miller Vice-President 
Wilber J. Fitch Secretary-Treasurer 


Messrs. Hunt, Fitch and O'Neill were the directors at the time 
of the Examiners' report. 

At the present time the following are officers and directors of the 
company (see affidavit of Darrell D. Fowler attached hereto as Exhibit 
A; see minutes of annual meeting, attached hereto as Exhibit E): 
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President 
Vice-President 
Treasurer 
Secretary : owler 
* x 


* 
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The Board has erroneously based its denial of a certificate to 
petitioner upon a misconception of the rules here as to burden of proof/ 
which deprived petitioner of a fair hearing; and based upon a matter not 
in issue. At page 66 of the opinion, the Board says: 

"the failure of applicant to show that these individuals were in fact 
merely following orders from Mr. Heacock and not taking part in 
management decisions, it must be concluded that they shared the 
responsibility for the flagrant violations that led to ATA's revo- 
cation," 

Petitioner can refute the above at a hearing, and as an offer of 
proof refers to the two affidavits, Exhibits F and G appended to this 
petition, and by reference made a part hereof. Proof can also be 
introduced at a hearing that all decisions of the Board of Directors of 
Air Transport Associates relating to adherence to Civil Aeronautics 
policy and regulations were determined by Amos Heacock, and the man- 
ner in which this was done; and that persons previously associated with 
petitioner are no longer so situated. There has been such a fundamental 
change in the character of petitioner, going to the heart of its qualifica- 
tions as a Supplemental Air Carrier as to render necessary further 
exploration of its qualifications on the record, unless the Board is satis- 
fied by the showing imade by this petition that petitioner is a qualified 
applicant for certificate to issue for it to engage in supplemental air 
transportation. 


3/ Qhiov. U. S., 292 U. S. 598, 78 L. Ed. 1388, 54S. Ct. 792. 
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* * * * ed 
WHEREFORE, petitioner respectfully requests that the Board; 
1. Reconsider its Order E-13436 effective January 29, 1959, 
insofar as it affects petitioner, and grant petitioner a certificate of 
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public convenience and necessity for supplemental air s 
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ervice; or 


2. Reopen the hearing for the purpose of receiving further evi- 


dence with respect to petitioner's qualifications; and 
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3. Stay the effective date of Order E-13436 insofar as it revokes 
petitioner's operating authority until it concludes such rehearing; and 


4. Grant petitioner an opportunity to orally argue this petition 


before the Board. 


Respectfully submitted, 
/s/ Warren E. Miller 
WARREN E. MILLER 


Attorney for Pe 
March 6, 1959 Air Cargo Expr 
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AFFIDAVIT 


STATE OF WASHINGTON ) 
) ss. 
COUNTY OF KING ) 


titioner 
ess, Inc. 


DARREL D. FOWLER, being first duly sworn, upon oath deposes 


and says: 


That he is a director and the Secretary of Air Cargo Express, 


Inc. ; that on January 11, 1958, at the annual meeting of stockholders 


of Air Cargo Express, Inc., he, William E. Edwards and Lyle D. Rapp 
were elected by the stockholders as directors of Air Ca 
Inc. ; since January 11, 1958, the aforesaid directors of Air Cargo 


Express, Inc. have had wmplete direction of Air Cargo 


rgo Express, 


Express, Inc., 


that they have been subject to the direction of no other person and no 


one has attempted to interfere with their discretion in directing the 


operations and activities of Air Cargo Express, Inc. 


/s/ Darrell D. Fowler 
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SUBSCRIBED and SWORN TO before me this 25th day of February, 
1959. 


/s/ Stephen C. Watson 
Notary Public in and for the State 
of Washington, residing at Seattle 


[SEAL] 
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AIR CARGO EXPRESS 
Box 2308 Will Rogers Field 
Oklahoma City, Oklahoma 


MU 5-9211 MU 5-8797 


3 March, 1959 


Warren E. Miller 

Suite 1012 Barr Building 

910 Seventeenth Street N. W. 
Washington 6, D. C. 


Dear Mr. Miller: 

At this time Air Cargo Express, Inc. (d/b/a) Columbia Airlines 
is operating two C-46 R5 and one Super C-46. The passenger carrying 
capacity of these aircraft is 55 passengers on the R5 type aircraft and 
51 passengers on the super. 

There are eighteen employees working for Columbia Airlines and 
the monthly payroll is over $6, 000. 

Our primary operation is the Civil Air Movement of U. S. Gov- 


ernment personnel. Our future plans are for an extensive freight 
operation and the use of four engine pressurized aircraft in a common 
carriage operation. 
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Enclosed you will find a brief personal history of the officers of 
Columbia Airlines. 
Yours very truly, 


AIR CARGO EXPRESS, INC. 
(d/b/a) COLUMBIA AIRLINES 
Darrel D. Fowler 


/s/ Darrel D. Fowler 
Secretary-Treasurer 
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EXHIBIT B 
Page 2 


To Whom It May Concern: 
I, William E. Edwards was born February 28, 1925 at El Paso, 
Texas. I attended grammar and high school as Las Cruces, New Mexi- 


co. I attended college at Springfield College, Springfield, Mass. 

College Training: 
United States Armed Forces Institute; Correspondence 

courses two years college. Total of 500 hours correspondence, cover- 


ing Air transportation squadron, operations, group operations, main- 
tenance. Twenty-three ourses squadron officers school, personnel 
management school, public speaking, and administration school U.S. A. F. 
Military: 
U.S.A. F. 1943 1953. 
Graduate twin engine flying school 1944, B-24 transition 
school, C-54 mobile training unit, C-46 transition course, C-124 pilot 
school, C-124 Special Staff officers course. 
Staff Sergeant, U.S.A. F. Airplane and Engine mechanic, 
propeller specialist, crew chief, flight engineer. 
Captain U.S.A. F. Maintenance Officer, Instructor, Aircraft 
commander, Test pilot, operations and briefing officer, Special 
Projects officer for sixty-two C-46 aircraft in Japan. Base production 
control and maintenance officer for thirty-six C-54 aircraft on the 
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Berlin Airlift. 

Group and Squadron standardization, Emergency and instru- 
ment check pilot C-47, C-54, and C-124 aircraft. I have flying time 
with troop carrier units in the Pacific theatre and Military Air Trans- 


port Service global operations including polar operations. 
Civilian Employment Subsequent to Military Service: 
Westair Transport, Captain Civil Air Movements, Eastern 
Canada D.E.W. line. Extensive flight to radar sites in the interior 
of Alaska and Canada. I was also Captain on common Carriage flights. 
Northern Consolidated Airlines, Captain over scheduled 
routes intra Alaska. 
Artic Air Cargo. Spraying, contract cargo flying, charter flying 
B-18 and Aero Commander types of aircraft. I was also business 
representative procuring business for the company. 
Air Cargo Express, Inc. (d/b/a) Columbia Airlines, President 
and general manager; operational manager and Chief pilot at this date. 
I hold an Airline Transport rating #256361, Airplane multi- 
engine land, Curtis-Wright C-46, DC-3, and B-18. Commercial 
privileges; Airplane Single engine land, Douglas DC-4. Airplane and 
instrument instructor. 
Total flying Experience 10,000 hours. 

C-46 4,000; DC-4 3,000; C-124 1,000; DC-3 1,500 hours. 


William E. Edwards 
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EXHIBIT B 

Page 3 
To Whom It May Concern: 
The following is a chronological resume of my flying career starting 
with graduation from U. S. Air Corps Flying School in October, 1942. 

1943-1945 Troop Carrier Pilot, Extensive operation in Alaska 

and Aleutian Islands. 
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1945-1946 Military Air Transport Service Line Pilot—Conti- 
nental US. 
1946-1947 Line Captain V.1.P. Sqdn. Mitchell Field, N. Y. 
1946 Attended Air Transport Command Staff School, Long Beach, 
California. 
May 1947-July 1948 Line Captain Northern Airlines. Operating 
States to Alaska route and intra Alaska. 
July 1948-December 1948 Pacific Alaska Air Express Line 
Captain States to Alaska route and intra Alaska. 
March 1949-July 1950 Boeing Airplane Company-- Mechanic. 
July 1950-November 1950 Arnold Air Service—Chief Pilot. 
November 1950-September 1951 New England Airlines—Asst. 
Chief Pilot charge of Western Div. pilots. 
September 1951-April 1952 Arctic Pacific Airlines and Wien 
Alaska Airlines—Line Captain States to Alaska and extensive operation 
intra Alaska including the start of D.E.W. Line Operation. 
April 1952-April 1953 Federated Airlines - Asst, Chief Pilot in 
charge of crews in Western Div. 
April 1953-July 1955 Consolidated Airlines—Line Captain and 
Check Pilot. Continental U.S. and Alaska April, May, June and July 
1955 contracted to Western Electric Co. Flying C-46 on survey work 
with White Alice Project. 
August 1955-March 1957 Westair Transport. Line Captain until 
February 1956 then Chief Pilot—Continental U.S. and Alaska and 
D.E.W. Line Operation. 
March 1957-November 1957 Arctic Air Cargo—Chief Pilot Ex- 
tensive operation intra Alaska and D.E.W. Line Operation. 
November 1957-March 1958 Time spent setting up operation of 
Air Cargo Express (d/b/a) Columbia Airlines. 
March 1958 - Present Air Cargo Express. (d/b/a) Columbia 
Airlines—Vice President and Chief Pilot—Continental U.S. almost 
exclusive operation on Civil Air Movement of troops for the U.S. 
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Government. 

Secured Airline Transport Rating September 29, 1948. I have 
accumulated 11,000 plus hours since 1942. Main areas of operation 
Continental U.S. and Alaska. I was holder of one of the first Green 
Instrument cards issued by the U. S. Air Corps. 

While Chief Pilot for Westair Transport I held a C.A.A. Examiner's 
rating. 

Lyle D. Rapp. 
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EXHIBIT B 
Page 4 


To Whom It May Concern: 

I Darrel D. Fowler was born September 4, 1929 at Shaw Island, 
Washington. I completed eight years of grade school on Shaw Island and 
four years of high school at Auburn Academy, Auburn, Washington. 

I started flying in April 1945 while in high school. 

In 1949 I became the Standard Oil Company of California wholesale 
distributor at Shaw Island, Washington. I was also the agent for the 
Washington Co-op Farmers Association, and contract trucker for all of 
San Juan County. I also owned and operated the dock, general store and 
warehouse at Shaw Island. I sold the complete businesses and property 
March 1, 1958. 

During the time I owned the above businesses I flew considerably 
as a charter pilot and in April 1956 became a full time pilot for Westair 
Transport at Seattle. I left Westair in January 1958 to become an 
officer of Air Cargo Express. 

I hold an Airline Transport Rating #1206905 with: 

Airplane Multi-engine Land 
Curtis Wright C-46 
Commercial Privileges 
Airplane Single Engine Land 
Airplane Single Engine Sea. 
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I have Approx. 3,500 hours total time. 
Darrel D. Fowler 
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CAB Form 242 CIVIL AERONAUTICS BOARD : 
(2-18-57) Washington, D. C. : Budget Bu 


REPORT OF FINANCIAL AND OPERATING 
STATISTICS FOR SUPPLEMENTAL 


AIR CARRIERS * Period ended 
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EXHIBIT C 
Page 1 


reau No. 39-RO39.5 


Approval Expires January 


31, 1960 


(see instructions on reverse) x December 31, 1958 


Full name of reporting air carrier : Letter of 


Supplemental 


AIR CARGO EXPRESS, INC., DBA COLUMBIA : Registration Air Carrier 
AIRLINES : No. 1567 Exemption No. 2 


CERTIFICATION* 


I, the undersigned President 


Title of officer in charge of accounts 


of the above named company certify that to the best of my knowledge and belief 


the attached schedules are a complete and accurate statement o' 


f the operating 


revenues and expenses, income items, assets, liabilities, capital, surplus, and 


operating statistics of the company for the periods reported in the several 
schedules, including all attachments to Schedule F as required by Section 242.3 


of the Board's Economic Regulations. 


/s/ William E. Edwards 
Signature 


February 28; 1959 
Date 


BOX 31, BOEING FIELD, SEATTLE 8, 


WASHIN' 
Post Office a 


TON 
dress 


* A willfully false certification is a criminal offense. U.S. Cade, Title 18, 


Sec. 1001. 


USCOMM-DC 10807 


[61,544] 
1566 


[61,544] 


EXHIBIT C 
Page 2 


CAB Form 242 


(2-57) CIVIL AERONAUTICS BOARD Name of Air Carrier 
| AIR CARGO EXPRESS, 
| INC., DBA COLUMBIA 


| BALANCE SHEET AIRLINES 


| As at DECEMBER 31, 1958 
See Instructions on Reverse Side 


Assets 


Current Assets: 
Cash on hand and in banks 1,605.32 
Notes and accounts receivable 137,168.07 
Materials and supplies 4,600.00 
Other current and accrued assets 31,958.83 
Total Current Assets 175,332.22 


Property and Equipment: 
Flight equipment 
Less: Reserve for depreciation 
Other property (net) 1,122.32 


Other Assets 46,500.00 


TOTAL ASSETS 222,954.54 
LIABILITIES AND CAPITAL 


Current Liabilities: 
Notes and accounts payable 163,693.93 
Accrued taxes 3,998.20 
Other current and accrued liabilities 4,133.50 
Total Current Liabilities 171,825.63 


Long-term debt 
Overhaul Reserves 


Net Worth: 
Owner's investment and accumulated earnings 
Capital stock: None—all issued at 
Par or stated value per share $100.00 per share 50,000.00 
Outstanding 
Surplus: 
Reserves 
Capital surplus 
Earned surplus 4,128.91 
Treasury stock - 30 shares at cost (3,000.00) 


TOTAL LIABILITIES AND CAPITAL .. 222,954.54 


Item 2 includes $119,211.10 due on U.S. Government transportation requests. 


Item 11 includes $113,252.15 owing to banks on loans received on assignment 
of transportation requests billed. 


Schedule A 


VT 9[npeyos 


Bpyloy A ‘pUBW 
‘oul 
“og eA}OUlI]Y Uvo}IOWY 


Ajyuow 00°000‘'S$ UsPO sHanD 


89/9/TT 


NSEFOIN 


BpHtOlA ‘}WBTAL 


“09 SANOU]Y uBo}LOWY 


Bysely ‘pasuodg 
S¥0PF xod 
09 puB[s] 19j18g 


ON JO soX) U0]}8}1 
-SUuBI) Ul pez} IN 


S61 ‘Te 1equieoed 
pepug 16)18nd 


SANITUIVY VIANN'TIOO vada 
‘ONI ‘SSHUdXA ODUVO UIV 
Ad ITV) ITV jo OuluUN 
¢ o3vd 
Oo LIGIHXa 


‘OUl 
Ayyuour 00°000'S$ 


JoeJVo1ey) wWNuU 
-}xBul ‘ou ted 00'000S$ pus 
winuijuyw ‘our zed 00'009¢6¢ 
‘anoy 10d 00's¢$ ‘sT ‘00d 
3 00'000'F$ Jo [BjU0I 
A[WWUOUL WINUUTUT WTA 
‘Ie}Jeo.19y}) Inoy 10d 

00°0Z$ pus ‘s1y Z/T LET 

4ST IO} Anoy 10d 00’ OFS 


(u) 
e78y [BUSH 


U9PO §HAND 


d9F0 

aedng ssyjano 
(1) 

[epow pus odAéT 


$ 
(0) 


10s80'T 


daasval LAVuOUly 


ouoN 
GaNMO LAVYOULYV 


dasval GNV GANMO LAVYOULV JO LNANALVLS 


duvod SOLLAVNOUWAYV TIAIO 


[s¢s‘t9] 


8S/ST/8 


8S/ST/¢ 
(1) 


peajnboy 


078d 


NIZPOIN 


NbPZIN 
(4) 


TOquinn 
U0}}8.118 20 


(49-2) 
abe WA0od AVO 


[61,546] 


1568 
[61,546] 
EXHIBIT C 
Page 4 
Name of Air Carrier 
AIR CARGO EXPRESS, 
STATEMENT OF PROFIT AND LOSS INC., DBA COLUMBIA 
AIRLINES 
Quarter ended: 
See Instructions on Reverse Side DECEMBER 31, 1958 


CAB Form 242 CIVIL AERONAUTICS BOARD 


OPERATING REVENUES 
Transportation: 
Passenger 26,343.33 
Freight 
Excess Baggage 26.52 
Contract and charter 181,433.70 
Other transportation 
Total Transportation (Items 1 through 5) 207,803.55 
Other than transportation 
TOTAL OPERATING REVENUE (Item 6 plus Item 7) 207,803.55 


OPERATING EXPENSES 
Direct Flight Expenses: 
Salaries of pilots and copilots 18,722.11 
Salaries of other aircraft operating personnel 
Flight crew expenses 10,446.85 
Rentals - flight equipment 36,059.84 
Aircraft engine fuels and oils (including non-refundable tx) 58,494.75 
Insurance, public liability & prop. damage - flgt. eq. ... 10,018.64 
Accident losses not covered by insurance - flight eqp. 
Flight equipment maintenance 26,607.44 
Depreciation - flight equipment 
160,349.63 


Other Operating Expenses: 
Salaries of stewards and other cabin attendants 1,998.75 
Salaries - other 

Insurance - other than flight equipment 7,720.96 
Passenger food and supplies 10,752.16 
Sales commissions (transportation) 13,280.16 

Other selling expense 
Legal fees and expenses 341.33 
Taxes - Other than income, fuel and oil taxes 1,440.27 
Depreciation - other than flight equipment 186.00 
All other operating expenses 12,606.14 
Total 48,325.77 
TOTAL OPERATING EXPENSES 208,675.40 
Net Operating Income (871.85) 


Nonoperating Items: 
Interest expense 343.50 
Retirements of property profit or losses (net) 
Other nonoperating items (net) 976.09 
Net nonoperating items 1,319.59 
Net income before income taxes (2,191.44) 
Provision for income taxes 
Net Profit or Loss for the Quarter (2,191.44) 


Schedule B 


SAKREBS 
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APPENDIX C 
Page 5 

CAB Form 242 
(2-57) CIVIL AERONAUTICS BOARD Name of Air Carrier 


AIR CARGO EXPRESS, 
INC., DBA COLUMBIA 


FLIGHT AND TRAFFIC STATISTICS LINES 
arter Ended 


DECEMBER 31, 1958 
ration (Check) 
( ) Domestic 


(x) International 


Part I - STATISTICS 


Aircraft 
Item Type Amount 


Revenue aircraft miles flown 1,018 

Total aircraft miles flown 2,036 

Total aircraft hours flown 10 

Number of aircraft days 

assigned See dome stic 

Available ton-miles of capacity C-46R 

Available seat-miles (000) 

Number of revenue passengers carried 

Tons of revenue cargo carried 

Revenue passenger-miles (000) 

Revenue passenger ton-miles 

Revenue cargo ton-miles 
eee 


Part II - NUMBER OF EMPLOYEES ENGAGED 
AIR TRANSPORTATION 


Flight Personnel 
Other personnel 
Total personnel - See domestic 


Schedule C 


[61,548] 


1570 
[61,548] 


EXHIBIT C 
Page 6 
CAB Form 242 
(2-57) CIVIL AERONAUTICS BOARD Name of Air Carrier 
AIR CARGO EXPRESS, 
INC., DBA COLUMBIA 
AIRLINES 
Quarter ended: 
FLIGHT AND TRAFFIC STATISTICS DECEMBER 31, 1958 
Operations (check) 
(X) Domestic 
( ) International 


PART I - STATISTICS 


Aircraft 
Item Type Amount Total 


Revenue aircraft miles flown C46F Super 50,549 
C46R 96,027 


Total aircraft miles flown C46F Super 65,464 
C46R 117,601 


Total aircraft hours flown C46F Super 345 1/2 
C46R 600 


Number of aircraft days assigned C46F Super 92 
C46R 148 


Available ton-miles of capacity C46F Super 254,095 
C46R 576,162 


Available seat-miles (000) 7,568 
Number of revenue passengers carried 4,617 
Tons of revenue cargo carried 9.98 
Revenue passenger-miles (000) 5,188 
Revenue passenger ton-miles 542,132 


Revenue cargo ton-miles 13,902 
a a 


PART Hf - NUMBER OF EMPLOYEES ENGAGED IN AIR TRANSPORTATION 


Flight personnel 
Other personnel 


[61,549] 
1571 
[61,549] 


EXHIBIT C 
Page 7 


CAB Form 242 
(2-57) CIVIL AERONAUTICS BOARD 


Name of Air Carrier 
: AIR CARGO EXPRESS, 
DEFENSE CONTRACT OPERATIONS 7 INC., DBA COLUMBIA 
3 LINES 
INSTRUCTIONS-Data on this statement are not to be : Quarter ended 
excluded from schedules B and C, but are to be included : 
in such schedules without separate identification as Decemibers sees 


defense operations. : 


Check 
Applicable 


(_) 1. No operations or services were performed for the defense 
establishment during this quarter. 


(x) . Operations or services as indicated below were performed for the 
defense establishment during this quarter. 


Type of operations or services performed - Transport 


Total defense contract revenues or fees 
reported for the quarter $181,433.70 


Revenue passenger-miles (000) 4,691 
Revenue ton-miles of cargo 13,902 
e. Revenue aircraft miles flown 


Aircraft Type Amount Total 
Curtis C46F 48,078 


Curtis C46R 86,443 


Isuch as, transport, maintenance, equipment modification, personnel training, etc. 
"Transport" operations to be reported on this schedule cover operations for 
Departments of the Military Establishment and exclude unofficial "military 
furlough" traffic. 
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EXHIBIT C 
Page 8 


CIVIL AERONAUTICS BOARD 


| Name of Air Carrier 

| AIR CARGO EXPRESS, 

INC. DBA COLUMBIA 
TRAFFIC FLOW AIRLINES 


INSTRUCTIONS - Report in total by directions 
each pair of stations between which Quarter ended 
revenue flights were operated. DECEMBER 31, 1958 


Number of _ REVENUE TRAFFIC 
STATIONS Revenue Number of Pounds of 
From To Flights Passengers Cargo 


(a) (b) (c) (d) 


51 
54 

4 
50 
55 
49 
33 
14 

5 
24 
22 

9 
55 
38 

3 
54 
38 
46 


San Antonio Chicago 
Fort Smith Chicago 
San Antonio Miami 
San Antonio San Juan 
Columbus, Ga. New York 
Columbus, Ga. Detroit 
Detroit Newark 
Chicago New York 
Detroit New York 
EI Paso Chicago 
El Paso Detroit 
El Paso Cleveland 
Lawton Newark 
Chicago Boston 
Chicago Newark 
Columbus, Ga. Pittsburgh 
New York Augusta 
Columbus Detroit 


ee ee 
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EXHIBIT C 
Page 10 
CAB Form 242 
(2-57) CIVIL AERONAUTICS BOARD 


Name of Air Carrier: 
AIR CARGO EXPRESS, INC. 
CORPORATE AND SECURITIES DATA DBA COLUMBIA AIRLINES 


Year ended: 
December 31, 1958 


1. Give the exact name to which the air carrier was 2. Give the date of incor- 


known in law at the close of the year. poration of the air 
AIR CARGO EXPRESS, INC., DBA carrier 
COLUMBIA AIR LINES November 21, 1947 
3. State or other sovereign power 4. Date of termina- 5. Date and place of 
under which incorporated. tion of charter: annual meetings. 
New Jersey None Seattle, Wash., Dec. 


31 of each year (Held 
Jan. 1 in 1959) 


6. Give a complete statement, including dates, of all consolidations, mergers, 
reorganization, changes in corporate name, etc., occurring during the year. 
If, during the year, an original charter of incorporation or a modification af 
an existing charter was granted, give the name of each Government, State, 
or Territory, and reference to each statute under which the grant was made. 


See below 


7%. For options outstanding at the close of the fiscal year to purchase securities 
of the air carrier from the air carrier; (a) state the amount, with the title 
of the issue, called for by such options; (b) outline the prices, expiration 
dates, and other material conditions on which such options may be exercised; 
{c) give the name and address of each person holding such options for more 
than 5 percent of the total amount subject to option, and give the amount of 
each option; and (d) for each class of such options not previously reported 
state the consideration. 


None 


INVESTMENTS IN OTHER COMPANIES As at December 31, 1958 


Description of Number of shares 
Name of Company Investment or principal amount Cost 
sed (3 Se ea) Se SESS Eee d)_ 
Airline Services, Inc. Capital stock 450 shares $45,000.00 
(a Washington corpora- (100% owned) 


tion) 


Above stock was acquired September 28, 1955 by the issuance of 450 shares of 
no-par common stock of Air Cargo Express, Inc. fully paid. 


Schedule E 


Mr. Warren Miller 

| Suite 1012 Barr Building 
910 - 17th Street N.W. 
Washington 6, D. C. 


Dear Mr. Miller: 


[61,553] 
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EXHIBIT D 


AIR CARGO EXPRESS 
Box 2308 Will Rogers Field 
Oklahoma City, Oklahoma 


WH 7-7861 MU 5-8797 
March 3, 1959 


Columbia Airlines has had to bring negotiations to a halt as a 


result of the decision of the 5132 case on an extensive freight operation. 
t We have the freight promised to us and all but the final details worked 


out. 


DDF:dlw 


The operation was as follows: | 


Five (5) plane loads of not less than 12,000 pounds each out of 
Oklahoma City to New York area per week from one manufacturer. 
| 

Five (5) loads of not less than 8000 pounds each from Newark to 
Detroit per week from one concern and, 
Five (5) loads of not less than 8000 pounds per week from Detroit 
to Dallas requiring only an empty ferry from Dallas to Oklahoma 
City. 


Also, there is available a contract for two (2) round trips between 
Dallas and Guatemala City per week for a six month contract renewable. 


We have charter requests that we are unable to act on as follows: 


Five (5) for March, five (5) for April, six (6) for May, Fourteen (14) 
for June, nineteen (19) for July, sixteen (16) for A t, three (3) 
for September, and one (1) for October of 1959. 


Sincerely, 
/s/ Darrel D. Fowler 


Darrel D. Fowler 
SECRETARY-TREASURER 


[61,554] 
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EXHIBIT E 
MINUTES OF ANNUAL MEETING OF BOARD OF DIRECTORS 
of 
AIR CARGO EXPRESS, INC. 


The regular annual meeting of directors of Air Cargo Express, Inc. 
was held in the offices of Air Cargo Express, Inc. at Boeing Field, 
Seattle, Washington. 

The meeting was presided over by William E. Edwards, with Darrel 
D. Fowler acting as Secretary. 

Attention was first invited to the necessity of the Board of Direc- 
tors electing officers to manage and handle the affairs of the company for 
the year 1958 and until their successors shall have been duly elected aml 
qualified. 

After an election, duly and regularly held, the following officers 
were so elected: 


President William E. Edwards 
Vice-President Lyle D. Rapp 
Treasurer Lyle D. Rapp 
Secretary Darrel D. Fowler 


There being no further business to come before the meeting the 
same was duly and regularly adjourned. 


| /s/ William E. Edwards 
| William E. Edwards, President 


Attest: 


/s/ Darrel D. Fowler 
Darrel D. Fowler, Secretary 


STATE OF WASHINGTON ) ... 
COUNTY OF KING vex 


WILLIAM H. BOTZER, one of the attorneys for AIR CARGO EX- 
PRESS, INC., being first duly sworn, on oath deposes and says that the 


1577 


[61,555] 


foregoing is a true and correct copy of the Minutes of the Special Meeting 
of the Board of Directors appearing in the corporation's minute book. 


/s/ William 


SUBSCRIBED and SWORN to before me this 3rd day of 
/s/ Stephen 


H. Botzer 


March, 1959. 
. Watson 


Notary Public in and for the 
State of Washington residing at 


Seattle 


[61,555] 


AFFIDAVIT 


STATE OF WASHINGTON ) 
) ss: 
COUNTY OF KING ) 


[SEAL] 


DUNCAN R. MILLER, being first duly sworn upon oath deposes and 


says: 


Throughout the years that I was active in the operation of Air 
Transport Associates, Inc. I served in the various capacities of pilot, 
operations manager, traffic manager and finally general manager. At 
all times I carried out to the best of my ability the directions handed 
down to me by the Board of Directors and officers of Air Transport 
Associates. I was as often as not opposed to the policies of Amos 


Heacock - on some occasions bitterly opposed - but, once a decision was 


made by my superiors I was obliged to carry them out 


or be replaced. 


/s/ Duncan R. Miller 


SUBSCRIBED and SWORN to before me this 4th day of 


/s/ Stephen C. pee 


Notary Public in and f 


March, 1959. 


r the State 


of Washington residing at Seattle 


| [SEAL] 
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AFFIDAVIT 


STATE OF WASHINGTON ) 
COUNTY OF KING e 

WILBER J. FITCH, being first duly sworn, upon oath deposes and 
says: 

Throughout my association with Air Transport Associates, Inc., 
Amos E. Heacock was at all times Chairman of the Board of Directors 
and President of the corporation. Amos E. Heacock directed the com- 
pany in its operations. As often as not I was opposed to the general policy 
and operations regarding frequency and regularity of operation of Air 
Transport Associates. As early as 1949 I pointed out - and thereafter on 
many occasions after that pointed out - to Mr. Heacock that the company 
was not complying with CAB regulations as I interpreted them. When 
approached on this subject, Mr. Heacock informed me that he would take 
care of frequency and regularity and that I should not concern myself 
further with it. 

/s/ Wilber J. Fitch 


SUBSCRIBED and SWORN to before me this 4th day of March, 1959. 


/s/ Stephen C. Watson 
Notary Public in and for the State 


of Washington residing at Seattle 
[SEAL] 


UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15,015 SEPTEMBER TERM, 1959 


Great Lakes Airlines, Inc., FILED MAR 22 1960 
et al., | Joseph W. Stewart 
Petitioners, Clerk 


v. 


Civil Aeronautics Board, 
Respondent, 


Common Carrier Railroads, 
Intervenor, 
Trans World Airlines, Inc., 
Intervenor, 
United Air Lines, Inc., 
Intervenor. 


California Air Charter, Inc., 
Petitioner, 


Vv. 


Civil Aeronautics Board, 
Respondent 


Common Carrier Railroads, 
Intervenor, 
Trans World Airlines, Inc., 
Intervenor, 
United Air Lines, Inc., 
Intervenor. 


Central Air Transport, Inc., 
Petitioner, 


Vv. 


Civil Aeronautics Board, 
Respondent, 


15,041 


United Air Lines, Inc., 
- At Intervenor, 
Trans World Airlines, Inc., 
Intervenor, 
The Atchison, Topeka and Santa Fe 
Railway Company, et al., common 
carrier railroads, 
Intervenors. 


Air Transport Associates, Inc., 
Petitioner, 


ve. 


Civil Aeronautics Board, 
Respondent, 


Trans World Airlines, Inc., 
Intervenor, 


The Atchison, Topeka and Santa Fe 
Railway Company, et al., 
Intervenors. 


Continental Charters, Inc., 
Petitioner, 


ve. 


Civil Aeronautics Board, 
Respondent. 


Trans World Airlines, Inc., 
Intervenor, 
The Atchison, Topeka and Santa Fe 
Railway Company, et al., 
Intervenors 


Air Cargo Express, Inc., a corporation, 
Petitioner, 


ve 


Civil Aeronautics Board, 
Respondent. 
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Trans World Airlines, Inc., 
Intervenor, 
The Atchison, Topeka and Santa Fe 
Railway Company, et al., 
Intervenors. 
Before: Prettyman, Chief Judge. 


PREHEARING ORDER 


Counsel for the parties having appeared before me for prehear- 
ing conference pursuant to Rule 38(k) of the General Rules of this Court, 
and it appearing that counsel are unable at this time to agree upon a simpli- 
fication of the issues, and, upon consideration of the representations of 
counsel as to the time needed for filing the briefs and joint appendix of the 
parties, and the agreement of counsel to accommodate themselves to the 
schedule hereinafter prescribed, it is 

ORDERED that the time for filing the briefs and joint appendix 
of the parties is fixed as follows: 


Petitioners' printed brief shall be filed 
or before June 13, 1960. 


Respondent's and intervenors’ printed briefs 
shall be filed on or before August 8, 1960. 


Petitioners' reply brief, if any, shall b 
filed on or before August 20, 1960. 


The printed joint appendix of the Se shall 
be filed on or before September 6, 1960. 


Counsel for the parties will make an effort to agree upon a state- 


ment of issues, and if able to do so shall file such stipulation with the Clerk 
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15,015 15,015 
15,016 15, 016 
15, 026 15, 026 
15,039 15,039 
15,041 15,041 
15, 042 15, 042 


on or before April 4, 1960. In such event no further prehearing conference 


will be held. Ifthe parties are unable to agree they shall notify the Clerk 


promptly upon reaching that understanding. In the latter event each side 
(i.e. the petitioners on the one side and the respondent and the intervenors 
on the other side) shall file on or before April 4, 1960, their own statements 
of the issues to be presented, it. being understood that petitioners may 
separate issues as to cases. Upon receiving notice of an inability on the 
part of the parties to agree on a statement of the issues the court may direct 
a further prehearing conference. Such conference will be held, if possible, 
on April 4, 1960 at 2:00 P. M. 

A single brief not to exceed 110 pages in length shall be filed 
on behalf of petitioners, 50 pages of which shall contain the joint argument 
on the points common to all petitioners. The latter part of the brief, appro- 
priately indicated editorially, may relate to points peculiar to the individual 
petitioners, each petitioner to utilize not more than 10 pages. A single 
brief not exceeding 100 pages in length, may be filed on behalf of the respond- 
ent. <A single brief not exceeding 75 pages in length may be filed on behalf 
of intervenors. It is understood that counsel will restrict themselves in the 
length of their briefs, Petitioners may file a single reply brief not to exceed 
25 pages in length. 

References to the record appearing in the briefs shall be to the 


page numbers in the original record certified to the court in these cases. 


15,015 15,015 
15,016 15,016 
15, 026 15,026 
15, 039 15, 039 
15,041 15, 041 
15, 042 15, 042 


In the printing of the joint appendix there should be set forth, in addition 


to the consecutive numbering of the pages of the joint appendix, the original 


record page numbers in bold type and indented in a manner which will render 


| 
it convenient for the court to locate the pages referred to in the brief, 


Petitioners' designation of the portions of the recbrd they desire 
printed shall be served and filed at the time their brief is filed. Respondent's 
and intervenors' designation of the portions of the record they desire printed 
shall be served and filed at the time their brief is filed. If the parties wish 


to designate further portions of the record, such designations shall be served 


and filed by the parties on or before August 19, 1960. 

The joint appendix filed in the cases of the trunkline and railroads 
shall constitute the first four volumes of the joint appendix herein and the 
parties need not designate for printing any portions of the record contained 
therein. If additional portions of the record are designated for printing, 
such materials shall be included in a volume or volumes commencing with 
Volume V and the number of the first page thereof shall be 1999-A (the 
last page of Volume IV of the existing joint appendix being 1998-A). 

It is FURTHER ORDERED that these cases be set for hearing on 
as early a date after September 12, 1960, as the business of the court will 
permit. | 

No extension of the time periods hereinbefore will be granted except 


for unforeseen and uncontrollable circumstances of an emergency nature. 


Dated: March 22 1960 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15,015 SEPTEMBER TERM, 1959 


Great Lakes Airlines, Inc., 


et al., FILED APR 28 1960 


Petitioners, Joseph W. Stewart 
Clerk 


Vv. 


Civil Aeronautics Board, 
Respondent, 


Common Carrier Railroads, 
Intervenor, 
Trans World Airlines, Inc., 
Intervenor, 
United Air Lines, Inc., 
Intervenor. 


California Air Charter, Inc., 
Petitioner, 


Vv. 


Civil Aeronautics Board, 
Respondent, 


Common Carrier Railroads, 
Intervenor, 
Trans World Airlines, Inc., 
Intervenor, 
United Air Lines, Inc., 
Intervenor. 


Central Air Transport, Inc., 
Petitioner, 


v. 


Civil Aeronautics Board, 
Respondent, 


United Air Lines, Inc., 
Intervenor, 


Trans World Airlines, Inc., 
Intervenor, 
The Atchison, Topeka and Santa Fe 
Railway Company, et al., common 
carrier railroads, 
Intervenors. 


Air Transport Associates, Inc., 
Petitioner, 


Vv. 


Civil Aeronautics Board, 
Respondent, 


Trans World Airlines, Inc., 
Intervenor, 
The Atchison, Topeka and Santa Fe 
Railway Company, et al., 
Intervenors, 


Continental Charters, Inc., 
Petitioner, 


t 


v. 


Civil Aeronautics Board, 
Respondent, 


Trans World Airlines, Inc., 
Intervenor, 
The Atchison, Topeka and Santa Fe 
Railway Company, et al., 
Intervenors. 


Air Cargo Express, Inc., a corporation, 
Petitioner, 


v. 


Civil Aeronautics Board, 
Respondent. 


1586-A 


Trans World Airlines, Inc., 
Intervenor, 
The Atchison, Topeka and Santa Fe 
Railway Company, et al., 
Intervenors. 


Before: Prettyman, Chief Judge 


ORDER 


WHEREAS this court on March 22, 1960, entered an order in the 
above-entitled cases directing counsel for the parties to confer concerning 
the issues, and to file with the court either an agreed statement of issues or, 
in the event the parties were unable to so agree, to file their own statements 
of the issues to be presented, and 

WHEREAS counsel for the petitioners, respondent and intervenors 
having submitted their own statements of the issues, proposed revisions 
and comments thereon, the issues presented in these proceedings are stated as 
follows: 


The petitioners state that the following are the issues in these 


cases, and respondent agrees that the issues may be so stated, subject 
1/ 


to the footnote below: 


1/ Respondent and intervenors take the position that, as used in this state- 
Ment of issues, the words "cancellation" or. "termination" of petitioners’ 
licenses or prior operating authority, or words of similar import, have referenc 
to the consequence of the Board's denial of petitioners" applications for new or 
continued domestic operating authority, which was that petitioners could no 
longer engage in such operations. The Board by regulation in 1949 had 
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15,015 
15,016 
15,026 
15,039 
15, 041 
15, 042 


Whether the Board erred in terminating petitioners’ 


existing operating authority in a proceeding other than a 


compliance proceeding. 


Whether petitioners’ alleged violations of 


the Act 


and regulations were in issue in the Board's 


proceeding and, if so, whether petitioners |were on 
| 


notice thereof. 


Whether the Board's termination of petitioners’ existing 


operating authority was in violation of section 9(b) of the 


Administrative Procedure Act. 


Whether the Board erred in terminating petitioners’ 


domestic operating authority prior to final/decision 


on the intraterritorial overseas and foreign phases 


of the Board's proceeding. 


Whether the Board's findings with respect to the 


fitness of each of the petitioners is supported by 


substantial evidence. 


1/ Continued. 


terminated the blanket exemption for irregular operations 
vided that the carriers might continue to operate as before until final deter- 
mination of the applications for individual operating authority. Respondent 
and intervenors accordingly reserve the right to rely on any legal distinctions 
which may exist between such "termination" and a cancellation or termination 


proceeding as such. 


but also had pro- 


Whether the Board failed to apply to petitioners 

the same standards and reasoning that it applied 

to other applicants and, if so, whether its action 

was arbitrary or otherwise unlawful. 

Whether, in rejecting petitioners’ applications, 

the Board applied retroactively interpretations 

of its regulations, and, if so, whether its action 

was unlawful, 

Whether the two members of the Board who dissented 
from the majority's decision as to the scope of 
supplemental air transportation and as to the 
appropriate form of operating authority could 
lawfully participate in the denial of petitioners’ 
applications and, if not, whether their participation 
was prejudicial to the petitioners. 

Whether the Board considered material which had not 
been introduced as evidence and, if so, whether 

such consideration was unlawful, 


Whether the Board unlawfully refused to accept 


material and relevant evidence proffered by petitioners. 


Whether, in terminating petitioners’ licenses, the 
Board failed to afford them due process, notice, 


and a fair hearing. 
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15,015 
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Air Cargo Express, Inc., tenders the following additional issue: 
12, Whether the findings upon which the Board based its 
conclusion that Air Cargo Express, Inc} is unqualified, 
are legally sufficient and supported by substantial 


evidence. 


Air Transport Associates, Inc., tenders the following additional 


13. Whether, in the circumstances of this case, the Board 
arbitrarily refused to reconsider its denial of Air 
Transport Associates' application for operating 
authority or to reopen the record for further 
hearings. 

The intervenors do not agree to the above statement and say 

that issues 1, 2, 3, 4, and 11, properly stated, are: | 

1, Whether the Board's action in denying petitioners’ 
applications for renewal of authority to engage in air 

transportation with the result of terminating their 
existing operating authority, is in wibtatson of Section 

9(b) of the Administrative Procedure Act. 

Whether the basis for the Board's action in denying 

petitioners’ applications for renewal of authority 


to engage in air transportation with the result 


of terminating their existing operating authority, 


insofar as taken on the grounds that past violations 


of law evidenced a lack of disposition to comply 

with law in the future, was properly in issue; and, 

if so,’ whether adequate notice was given to petitioners 
that evidence of such alleged violations would be 
received and considered in this proceeding; and, 

if not, whether this was prejudicial to the petitioners 
and constituted reversible error. 

Whether the Board erred in denying petitioners’ 
applications for renewal of authority to engage in 

air transportation with the result of terminating 
their existing operating authority, before it has 


finally determined all applications for new licenses 


filed by petitioners in this proceeding. 


Whether the Board erred in denying petitioners’ 
applications for renewal of authority to engage 

in air transportation with the result of terminating 
their existing operating authority, when it decided 
not to issue to petitioners other licenses for a 

new and different type of service. 

Whether, in denying petitioners’ applications for 
renewal of authority to engage in air transportation 
with the result of terminating their existing 
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operating authority, the Board failed to afford 
petitioners due process, notice, and a fair 
hearing. 
It is respondent's position that the intervenors’ restatement is 
amore accurate statement of issues 1, 2, 3, 4, and 11. 
This statement of issues is subject to the right of the respondent 
and the intervenors to take the position that any such issue is irrelevant or is 
not properly before the court, and to the right of petitioners to abandon any 
issues through failure to urge the same in their opening brief. 
On consideration whereof, it is 
ORDERED that the aforesaid statements of the parties shall 


be printed in the joint appendix and shall control further proceedings in 


| 
these cases unless modified by further order of the court. 


Dated: April 28 1960 


WILBUR K. MILLER 


Piglet emer oe 


: IN THE 
UNITE) STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CInc@rited States Court of Appeals 
For the 


District of Columbia Circuit 


A 
Hoe, 25,C15, 15,026, 15,039, 15,082, [edie MUG 2 2 1960 


UNITED AIR LINES, INC., EASTEHN AIR LINES, I., ET AL., 
Intervenors. 


Qi PETITIONS FOR REVIEW OF ORDERS OF THE 


JCEN H. WANNER, 
Deputy General Counsel, 
O. D. OZMENT, 
Associate General Counsel, 
Litigation and Research, 


ROBERT L. TOOMEY, 
JAMES &. NATHANSON 
Attorneys 


Civil Aeronsutics Board. 


(i) 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 
The Civil Aeronautics Board since 1938 had authorized *nonscheduled" 
or “irregular* operations under a series of interim ge@meral exemption 
orders or regulations. A 19h7 general regulation had required each ons 
rier to obtain a letter of registration as a prerequisite to operations, 
which was subject, among other conditions, to revocation for violations. 


In 1949, the Board terminated the then existing 197 general regulation 


for the purpose of subjecting the carriers operating thereunder to indi- 
vidual scrutiny in the light of the statutory public interest and exemp- 
tion criteria, but provided that the carriers could contime to operate 
under their prior authorization, unless sooner revoked for case, until 
disposition of applications for individual exemption authority. The Board 
subsequently consolidated these applications into an ‘over~all gmeral in- 
vestigation into the need, scope, and manner of authorization for the type 
of service involved. At the completion of the domestic phases thereof, it 
granted domestic authority to some carriers in the form of certificates of 
public convenience and necessity, and denied the domestic applications for 
exemption or certificate authority of others, on grounds, inter alia, of a 
lack of ‘disposition to comply with the Act and the Board's regulations 
evidenced by prior violations, with the consequence that the interim 
domestic authority conferred by the 199 regulation was terminated. The 
questions presented are: 

1. Whether the pre-19h9 operating authority of these petitioners 
could be terminated only in a compliance proceeding for revocation of 
their individual authority. 

‘2. Whether, in a proceeding in which operating athority is 
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(iii) 
ultimately denied because of past misconduct evidencing a/lack of com- 
pliance disposition, the Board is required prior to hearing to provide 
the carrier with detailed charges of all violations ultimately found. 

3. Whether, by reason of Section 9(b) of the Administrative Pro- 
cedure Act, the terms of the Board's orders herein, or otherwise, the 
Board was precluded from terminating the prior domestic operating 
authority before final disposition of the overseas and foreign aspects 
of its proceeding which required approval by the President. 

h. Whether the decision of this Court in United Air Lines, et al. 
v. Civil Aeronautics Board, Nos. 15,025 et al. (decided April 7, 196), 
holding that the Board lacked statutory authority to issue certificates 
of public wnvenience and necessity for supplemental operations, and that 
the Board's fitness standards for certification were too lax, creates 


such a change in conditions as to require the Board to reassess its 


denial of petitioners' applications, and particularly in the light of 
sabsequent legislation which wuld be applicable to any reconsideration 
on remand and which in effect ratifies the prior Board standards. 

S. Whether the grounds ascribed for denial of the applications of 
Air Cargo Express ad Central Air Transport were arbitrary in themselves 
or in the light of the Board's disposition of other applications. 

6. Whether there was any prejudice or error in the Board's refusal 
to permit Board employees to testify to the condition of Currey Air Trans- 
port's books and records when such testimony related to matters extrmeous 
to the Board's ultimate decision and was desired only because the carrier 
believed the Board would give greater weight to the employees' testimony 
than to that of other persons having equal knowledge of the facts. 


Counterstatement of Questions Presented . . .. +--+ 
Counterstatement of the Case ....+ 22222 © 


ft. Preliminary statement concerning the procedural 
posture of these cases... - ++ 2 2222s 


B. Counterstatement of general and procedural facts 
relating to all petitioners who have filed briefs 


1. The facts relating to the various Board 
regulations and orders which resulted in 
a "termination" of- the prior domestic 
authority e e e e e * e e e° ° e ee e e e e 


The facts relating to the issue of viola- 
tions, and petitioners’ various contentions 
of illegality in the Board's orders ... .~ 


C. The Board's findings regarding the petitioners 
qualifications - e - e ee « 2 e o e + e 2 - e © 


Statutes and Regulations Involved . . ..- . +++ + 
Summary of Argument .. 2.2.22 ee eee ee eee ee 


Argument 2.2. eee ee eee ee ee errs eres 


I. ‘The Board was not required as a condition prece, 
dent to "terminating" the petitioners? pre-19h9 
authorizations to proceed against each individual 
carrier in a revocation proceeding, nor was it 

to provide each carrier prior to the 
hearing in the licensing proceeding with specific 
charges of violations which might show a lack of 
compliance disposition or fitness . .. +--+ «| - 


4. The procedures employed by the Board which 
resulted in a termination of petitioners* 
prior authority were lawful and appropriate 


Specific charges of violations were not 

required in advance of the licensing pro- 
ceeding; petitioners were afforded a full 
and fair hearing on the issue of violations 
and the Board properly relied on the viole- 
tions found in denying their applications . 


The Board did not err in denying the domestic 
applications with a consequent termination of 
the prior interim domestic authority prior to 
final disposition of the overseas and foreign 
phases of the proceeding... +++ +++ e+s> 36 


The Court's reversal of the awards to successful 
applicants neither warrants nor requires a remand 
to the Board for further consideration of peti- 
tionerst applications . . .++++-+-ee2ese-s 


The Board's denials of the applications of Air 
Cargo Express and Central were not arbitrary . 


There was no prejudice or error in the 
Board's refusal to permit Board employees 

to testify as to the condition of Currey's 
books . 2.2 ccccec ec eee eee eee e 


Conclusion ..«-«eeceecersrererer eee ere ee ee 2 © 
Appendix ...e+e2eeee reer eer reece @ 
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In THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 15015, 15026, 15039, 150h1, 15042 


GREAT LAKES AIRLINES, INC., CURREY ATR TRANSPORT, 
TRANS-ALASKAN AIRLINES, INC., BT AL., CENTRAL AIR 

PORT, INC., AIR TRANSPCRT ASSOCIATES, INC., CONTINENTAL 
CHARTERS, INC., and AIR CARGO EXPRESS, INC., 


ON PETITIONS FOR REVIEW OF ORDERS OF THE CIVIL 
AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTAT EMENT OF THE CASE 


A. statement the cedar 
posture cases 


The petitions in these consolidated cases seek review of those 
portions of the Board's orders (and related procedural ones) in the 


Large Irregular Air Carrier Investigation, Docket 5132, which denied 
the petitioners’ applications for exemption and certificate authority 
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to engage in domestic supplemental air transportation. As a conse-. 
quence of the denial of the exemption applications, any outstanding 


domestic operating authority extended to them by reason of an 


earlier exemption regulation was terminated. 

The principal Board orders involved (E-13h36, JA. 1100A-129hA; 
ExIkhh9, Jefe 1364-13874) also granted certificates of public con- 
venience and necessity to numerous other carriers for supplemental 
air service, and petitions for review of these aspects of the orders 
have heretofore been disposed of by this Court. United Air Lines, 
et al. v. Civil Aeronmtics Board, Nos. 15,025 et al, decided April 7, 
1960, petition far certiorari pending. In all, there were fifteen 
petitions for review. The prehearing conference stipulation with 
respect to all of the various petitions (Jefe 13884-13974) provided 
in substance that each group of petitions would be heard separately, 
those challenging the grants being heard first. The stipulation also 
provided, in effect, that all parties to any petition would be deemed 
to be intervenors at their option in both groups of cases, and that 
the joint appendix in cases 15,025 et al. (the “grmt" phases) wuld 
be prepared in such fashion as to permit its utilisation in this 


fhe Court there held that the Board exceeded its athority in 
tals, both because such certifi- 


the issuance of like ath 
. on file with the Board om the 
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phase of the case. ee Bea ES ee eae Als tater 
prehearing order relating to these petitions, and hence the joint 
appendix consists of the earlier one in case Nos. 15,025 et al., as 
supplemented by the subsequent prehearing order and by such additional 
materials as have here been designated for printing in relation to 
wert. * The petitioners here did not designate any portions , 
of the evidentiary record for printing at the time of the filing of 
their opening briefs, and did not contend that any factual finding by 
the Board lacks the support of the evidence. Ths, they in effect 
concede the validity of the factual findings and contend only that 
Os eS eee In 
these circuastances, Board Counsel likewise have not designated any 
portions of the evidentiary transcript for printing. We have, however, 
“made references to some portions of the umprinted transcript to illus- 
trate the course of certain procedural matters. 
" One of the petitions in this group of cases (that of California 
Air Charter, Wo. 15,016) has betn dismissed by stipulation, ‘The Court 
has heretofore granted the petitioners in Case 15,015 (Great Lakes, 


2/ References to the joint appendix in Case 15,025 are shown as 
®J.A."; references to the supplemental appendix are shown as "Tr.*; 
_and references to the unprinted transcript are shown as “unprinted 
transcript, p.* Se se . : 


3/ Rule 16(a) of the Rules of the Court provides in pertinent 


3 = : 
"If appellant contends that the judgsent or order is not 
"-" supported: by the evidence, he shall print all material 
~ portions of the testimony and evidence." 
'.. See also, ‘the last paragraph of the Court's order of 
April 28 which provides that the petitioners may "abandon issues 
through failure to urge the same in their opening brief." 


oe 
Currey, and Trans-Alaskan), andin’Case 15,026 (Central) permission 
to file a consolidated brief, and directed the remaining three (Air 
Cargo Express, Case 15,0h2; Air Transport Associates, Case 15,039; 
and Continental Charters, Case 15,01) to file separate briefs by 
June 27, 1960. Of these three carriers, only Air Cargo Express has 
done so. Hence, both pursuant to the prehearing order and the Court's 
rales (Rale 19(i)), we deem the petitions of Air Transport Associates 
and Continental Charters to be abandoned, say nothing more concerning 
them, and respectfully request that their petitions be dismissed by 
the Court for lack of eee 


B. Counterstatement of general and procedural facts 
relating to all petitioners who have filed briefs 


These are the most recent of a long series of cases before the 
Court relating to the “Large Irregular" or "Supplemental Air Carriers,* 
and hence the Court is familiar with the over-all problems. In 


L/ The operating authority of Air Transport Associates was long 
ago revoked by the Board, and the revocation order affirmed by this 
Court. ot Fe ORT CSS) v. Civil Aeronautics Board eS: 
IA. risia-8sh for the Board*s summary of the status af the ee 

Continental Charters has not operated for a number of years, and 
peieomes c. authority was suspended by the Board in 195, (see J.A. 

5/ See, in addition to the United case, supra, Standard Airlines 
¥. Civil Seronautics Board, 85 U.S. App. D.C. Eke 177 F. 2d 16l (19b9) ; 
New ve Civil Aeronautics Board, 90 U.S. App. D.C. 
3 Civil Aero- 


° 3 American Airlines v. Civil Aeronautics 
see Sap I, 3B, 2 ripion stn ith aes Se ~ den. 7 505. 
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these circumstances, we state only those facts believed to be directly 
pertinent to the perticular contentions made by the petitioners. 


1. The facts rela to the various Board = 
tions and orders which resulted in a * on* 
of the domestic aut. 

In brief, the first "nonscheduled*® regulation permitting all who 


desired to do so to conduct operations was promulgated in 1938 pur- 


suant to the provisions of Section 16 of the Civil Aeronautics Act 

Z (infra, p. 59). This regulation, “temporarily exempting” the eee 
tions, was continued in substantially the same form until 197. In 
that year, the Board promulgated through rule making a comprehensive 
revision (2k CFR (19h7 Supp.) 292.1, set forth in its entirety, infra, 


pp. 63 to 68). It subjected the carriers to various provisions of the 
statute from which they had theretofore been exempt, and required them 
to obtain "letters of registration" as a prerequisite to) operations. 
Such letters were issued for the asking upon the submission of an 
appropriate application, and evidenced the authority conferred by the 
regulation to conduct operations as a “Large* or “Small” “Irregular 
Carrier® according to the sise of the, aircraft employed. These 


6/ The earlier regulations are reproduced at pp. 19-5: of the 
Great Lakes brief. Many. of the facts here recited are also set forth 
nase Come te lee eee ee 
Board v. American Air Transport, supra. 

The original statute was the Civil Aeronautics Act of 1936 (52 
Stat. en 49 U.8.C.. hOl et seq.). This statute was 
December 31, 1958, by the F Aviation Act (72 Stat. 731, 19 
U.8.C.. 1301}. There was, however, no material . in 
here relevant. Generally we make no distinction between the two . 
states and the provisions set forth in the appendix, except for 
Section $02(), are fron the Federal Aviation Act. i 
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petitioners obtained letters of registration as Large Irregular 
7 


Carriers. Sach! letters were mbject to revocation for cause - 
(infra, p. 67), snd the regulation also provided that a letter of 
registration "unless otherwise sooner rendered ineffective, shall 
expire and be of no further force and effect, upon a finding by the 
Board that enforcenent of the provisions af Section h02 [the certif- 
iecate provision] (from which exemption is provided in this section). 
would be in the pwblic interest ani wuld no longer be an une burden 
ce cans Sy ee a 


(infra, p. en” 


“In 1988, the Board provided that no more letters of registration 
would be ismed to Large Irregular Carriers. In 19k9, it again re-- 
vised the regulation by rule-making methods, for the reasons stated 
in its-accompanying findings (Tr. 39,909-39,928). The Board deter 
mined that the public interest no longer warranted the blanket exemp- 
tion, ise., that enforcement of Section 01 wuld be in the public 
interest inwfar ‘as class action was concerned. It found that the 
public interest required that permission to utilise large aircraft 
should be granted only in cases (a) in which there was a demonstrated 
need far such services, ani {b) where the Board could define the soope 


Ff day patiaoansh Cor atone ok sess Regectaay “ihe thea eaten 
Ae the requirement for letters of registration for operators of: 
~gmall aircraft. These carriers, now termed “air taxi operators," are 
So ee ee 


CFR 
SE ee = : 
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of the carrier's authority with more particularity than under a 
blanket authorisation (Tr. 39,913). To effectuate this determina- 
tion and transition of policy, the Board provided that the coiors 
should file individual exemption applications, and that upon such 


timely filing a prior letter of registration should continue in force 
9 


until disposition of the individnal application. 
In 1955, after protracted proceedings subsequently depicted to 

the extent material to the issues here involved, the Board issued its 
‘Order B=97hh (Jed. 573A), which terminated the interim exemption just 
mentioned, and substituted therefor a new one conferring broader 
interim authority to "terminate 60 days after the Board makes a final 
disposition of the application or applications of each such carrier in 
this proceeding" (J.A. 62h). This order was initially stayed by the 
Board as to overseas, intraterritorial, and foreign operations pending 


9/ The specific provision was: 


"(2) Duration. The temporary exemption conferred by this 
paragraph (d) snall terminate and cease to be effective with 
respect to each Large Irregular Carrier at 12:0] a.m., E.S.T., 
on June 20, 1949; provided, that any Large Irregular Carrier 
which before such on file with the Board 
to ‘section 16(b) of the Act an application for an indivimal 
exemption from Title IV of the Act extending to all or part 
of the air transportation which such Large Irregular Carrier 
is authorized to perform as of June 19, 1949, pursumt to the 
temporary exemption conferred by this paragraph (ad), may con- 
tinue, except during any suth time as its Letter of Registra- 
tion may be suspended, to exercise such privilege until, but 
only until, the date specified in the Board's order finally 
disposing of its application for individual exemption, or 
until its Letter of Registration is revoked ed, 
whichever shall be earlier.* . ; 
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20/ 
an opportunity for Presidential comment (J.A. 8264-294). ‘The stay 


order provided, however, that the carriers should hold their prior 
authorisation in these areas. Subsequently, the stay was dissolved 
as to overseas and intraterritorial air transportation (J.A, 8664-684), 
with the exemption evidenced by the earlier letters of registration 
being contimed in force only as to foreign air transportation, and 
with the pricr exemption being superseded by Order E-97h) as to over~ 
seas, intraterritorial, and domestic service. The matter stood in this 
posture at the time af the decision of this Court in American Airlines 
v. Civil Aeronantics Board, 98 U.S. App. D.C. 3h8, 235 F. 2d 85 (1956), 
declaring the order illegal. However, the judgment in that case con- 
tdmmes to be stayed and thus Order E-97hh remains in force save to the 
extent subsequent Board actions have rendered it inapplicable to 
specific carriers. 

The order disposing of the domestic phases of the mse (E-13h3%), 
Jed. 1100A-1273A), deferred action on the exemption and certificate 
applications insofar as they related to foreign, overseas, and 


10/ “Overseas air transportation® is that between a place in the 
United States and a place in a territory or possession of the United 
States or between places in different territories, and “foreign air 
transportation" is' between such and places outside of United 
States territory (Section 101(21), infra, p. 58). ‘The issuance of 
certificates of public convenience necessity for foreign ami over= 
seas operations requires the approval of the President (Section 801, 

pe 59), as do certificates for operations between places in 
same territory, defined as “interstate* but commonly referred to 


operate to and from Alaska. 
O/ That anthority is to engage only in irregular and infreqent 
transportation of property. 


—Seo 
intraterritorial transportation, the Board having explained in its 
opinion that no decision on these phases would issue until they had 
been acted upon by the President (J.A. 11124). Further, the order 
provided (J.A. 1275A-76A) that "the interim exemption for supplemental 
air service granted herein by Order No. E-97hh," as modified by subse- 
quent orders should terminate both as to those carriers receiving 
certificates and as to those carriers whose applications were denied, 
The ordering clause as to the carriers receiving certificates (J.A. 
12764) contained a proviso that those carriers should Continee to hold 
their prior authority to engage in foreign, overseas, and intraterri- 
torial transportation; and this proviso does not appear in the clause 
relating to the applicants who were denied. However, the Board made 
clear in its opinion and order on reconsideration that it had only 
"terminated" the interim exemption authority for "interstate" or 
"domestic" operations of those carriers (J.A. 13h6A, 13554). In other 
words, the Board "split" both the pending applications and the prior 
interim authority, disposing of the domestic applications ani terminat- 
ing the prior domestic authority, and leaving the foreign, overseas, 
and intraterritorial phases and interim aay 8 therefor in the same 


posture that they were prior to the decision. 


These interim artthorisations are Part 291 (the 1919 exemption 
tion) for foreign operations, and E=97k) for overseas and intre- 
territorial ‘tion, 
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2. The facts relating to the issue of violations, 
and petitioners® various contentions of e- 
| gality dn the Boar¥s orders 
The findings accompanying the 1949 regulation terminating the 

blanket exemption had stated that "one of the factors which the Board 
would take into consideration in disposing of® the individual appli- 
cations for exemption "is the extent to which the applicant had 
engaged in regular operations and had otherwise failed to comply with 
the requirements of the Act and the Board's regulations® (Tr. 39,91). 
After promulgation of that regulation, the Board initially embarked 
upon @ course of processing the various applications on an individual 


basis. It granted some, and denied others, without evidentiary 
1 


hearings. As to carriers which it could not find qualified, the 
Board issued tentative orders of denial, specifying the then existing 
grounds therefor which frequently were a lack of aires disposi- 
tion evidenced by prior illegal activity. In September 1951, 


13/ See Air Carriers, Exemptions, 11 C.A.B. 609 
(1950); Cook and v. Aeronautics Board, 
= F. 2d 
The pre-September, 1951 status of the applications of the 
peti filing briefs herein was as follows: 


Air = denied by Order E-h78: (October 10, 1950), 
upon % had shown no need for its service and, more- 
over, that it had violated the regulations by engaging in route- 
type operations, 

Central Air - denied by Order E5235 ene 1951) 
on grounds that it violated regulations by engaging in route- 
type operations. "Thin cedar Ip rerrobeoed loo kopeetin Oto ett 
tioners* brief. 

Currey - Se eb 


Great Lakes ~ 
Trans-Aleskan - Ee a 1951)on 
conducted no operations for at least a year and 
had stom ms need tor tte service. 
(footnote continued) - 


@-lle 


the Board instituted:its Large Irregular Air Carrier Investigation, 


Docket 5132, Order E-5722 (JeA. 14-9A). It also consolidated therein 


all proceedings theretofore had on the individual exenption applica- 


tions (J.A. 29A-30A). It rejected proposals that the examiners be 


directed to exclude evidence with respect to violations occurring 


prior to the date of the general investigation (J.A. 19A-20A), and 


specifically indicated that, in addition to evidence of violations 


already adduced in the prior individual proceedings, sach evidence 


would be received in the investigation as “relevant “5 


on an application for operating authority" (J.A. 19A). 


proceeding 
The Board 


at this threshold stage of the new proceeding also rejected requests 


that the issue of termination of the interim exemption authority by 


a denial of continued authority be excluded from the proceeding on 


contentions that such a denial would constitute an improper revocation 
(S.A. 2hA-264). Subsequently, applications for certificates of public 


(footnote tinued) 


In all cases of denial, the effective date of the orders would 


be "postponed until further order of the Board” upon the filing 


timely petition for reconsideration. Air Cargo Express, 


frans-Alaskan filed ach petitions. 


15/ The Board viewed the case as being in the 
proceeding, and stated that prior violations would not 
bar to a grant, but rather that they were to be weighed 
an 08 OS ee ee 
involved (J.A. 20A).. 


nature 
const: 


circumstanc 


of a 
Central, and 


a renewal 
itate a 
and considered 
es 


of 
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convenience and necessity were requested by erry and con- 
solidated into the proceeding (J.A. 32A, 305A). 

Hearings began in 1952. Burean Counsel and persons opposing 
particular applicants adduced evidence, including evidence of prior 
violations, having bearing on fitness for operating authority. 
general pattern continued throughout the evidentiary Sa 
Board found the petitioners to be unqualified far reasons saubse- 
quently detailed. 

In either its principal opinion or the order on reconsideration, 
or both, the Board rejected the various contentions of error here 
asserted. It reiterated its view that a finding of disqualification 
based on prior violations, with resultant termination of the interin 


‘J6/ Since it was possible that the Board might authorise opera- 
tions by certificates rather than exemptions, and since the applica- 
tions consolidated were for exemptions only, the order instituting 
the investigation had provided that the applications would be deesd 
to be for either form of operating authority (J.A. 94). However, the 
Board subsequently eliminated this provision and stated that it wuld 
award certificates only to those carriers filing applications for 
that form of authority (J.A. 32A-33A). The parties desiring to do so 
were given time to file (J.A. 364). All of the petitioners accepted 


ithe Board determined to split its proceeding and to 
public interest” issues of the 


=e 
r 
5028-5164), a 
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authority, did not constitute a "revocation" which could be effec- 


tuated only in an enforcement proceeding (J.A. 1195A, 13524). Rather, 
in the Board's view the situation was essentially the same as in any 
case where carriers, operating under temporary authority, seek renewal 
thereof. In such cases, said the Board, it mst determine not only 
whether there is a need for contimued services, but also whether the 
carrier is qualified to continue. Inability to make either finding 
results in a cessation of the prior operations, but * decision 
rests upon premises... . which are factually and lega quite dis- 
tinct from the factors inwlved in revocation" (J.-A. 1196A). 

The . Board. also rejected contentions of invalidity in its actions 
beeause the carriers had not been afforded specific notice in advance 
of the hearing of all violations mbsequently found. it pointed out 
that some of them had received specific notice in some areas by virtue 
of prior Board orders (J.A. 139A); that all were plainly on notice 
that evidence of violations wuld be received; that ample opportunity 
was afforded to cross-examine and present rebuttal testimony; and 
that, upon any proper showing of a lack of such opportunity, the Board 
would have reopened its proceeding (J.A- 1351A-52h). The contention 
that. the Hoard was required to give each applicant “a full bill of 
particulars, mentioning every violation which might be considered in 
the course of investigation" was rejected as self=defesting since, 
on the one hand the Board cannot mow at the start of a licensing 
proceeding what viclations the evidence may bring to light and, on 
the other, 4t cannot "ignore any evidence relevant to the public 
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interest when it passes upon the qualifications of an applicant" 
(J.A. 1350A). ‘The theory that only previously adjudicated vicla- 
tions could properly be considered was dismissed as without merit © 
(J.A. 1350A-51A). 

Sinilarly, the Board perceived no barrier to its termination of 
the prior domestic interim operating authority because the foreign 
and overseas applications had not been finally denied (J.A. 13554). 
The Board had stated in its principal opinion that its qualification 
criteria would be the same for certificate or exemption authority 
(3.4. 147A). ‘In its opinion disposing of petitions for reconsidera- 
tion the Board reiterated this holding in rejecting contentions that 
the Board could not "legally terminate the old authority on the basis 
of failure to qualify for the new" (J.A. 13524). ‘The Board added 


that termination of prior boo ote at all times had been in issue 
in the case (J.A, 1353MeShA). 


18/ A separate issue, raised only by Currey, concerns the Board's 
refasal to issue on Currey's behalf a subpoena for four of the Board's 
employees who had inspected the SETI OS Dene ene the hearings 


=15= 


C.. The Board's dipaings regarding the petitioners’ 
ations ; 
“The examiners made detailed findings, documented by extensive 
reference to the record, Pegundine the qualifications of ‘the peti- 
tioners (J.A. hhA-h55A; 192A-533A; 8980-905; 956A-959A; 1023A- 
1034A3; 10h6A-1053A). ‘These were adopted and elaborated on by the 
Board (J.A. 118hA-1187A; 1188A-1191A; 13564-1358h; 1362K—=1368A; 
1380A-1382A). A brief summary of the findings as to each of the 
per mnere follows: 3 
Great Lekes and Currey - These carriers were found disqualified 
on the basis of their past violations of numerous sections of the 
Act, violations characterized by the examiners as "so wanton and 
deliberate that there is no basis in this record for concluding that 
fg i coula be expected to abide by the law in the foture # + *, 80 
serious in nature that they outweigh any possible benefits that might 
accrue to the public from [their] service ***" (J.A. 1032k-1033A). 
These findings rest primarily upon the petitioners’ See in 
the "Skycoach Combine" (J.A. 1023A), a joint venture substantially 
similar to the North American Combine which was involved in North 
American Airlines V. Civil Aeronmtics Board, 100 U.S. App. D.C. 53 
2hO F. 24 867- (1956), cert. denied 353 U.S. 9kl. The dominant elements 
of the combine were areat Lakes and its sole stockholders, Mr. and 


¥rs. neenae (3.8. 12004). It consisted of various aeronautical ater 
prises omed by Kr. _and/or Mrs. Hermann (S.A. 5184), twelve sales and 
promotional organisations known as the Skycoach Airlines Agencies 
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(3.4. 529k) which were effectively controlled by the Hermanns 
(J.A. 522k), and, in addition to Great Lakes, tw Jarge irregular 
carriers (Currey and Monarch) both of which were controlled by the 
Hermanns (ibid.). ‘The Board found that the parties to the combine 
had operated as an entity offering daily scheduled service without 
obtaining a certificate of public convenience and necessity therefor 
in violation of Section h0l(a) of the Act (J.A. 522k, 1193d-119hA)s 
that Great Laces' participation therein was in violation of a prior 
cease and desist order prohibiting regular and frequent service and 
this in violation of Section 1005(e) of the Act (J.A, 119bA)s that 
the control relationships among the carriers had been accomplished 
without prior Board approval as required by Section }08(a) of the Act 
(J.-A. 193A); and that the carrier members of the combine had, through 


Skycoach, offered transportation to various segumts of the public at 
rates other then their published tariffs in violation of Section 403(b) 


of the Act (J.A. 119KA). 

Trans-Alaskan Airlines - The Board concluded that this applicant 
bad comitted willfol and deliberate violations of Sections h08(a) 
and 112(a) of the Act in tuming over its operstions to the Heramns 
(who controlled Great Lakes and Currey) (J.A. 1053) and that it was 
Runqualified for supplemental suthority from the compliance standpoint® 
(S.A. 12054). Tt found that the stockholders of record were mere : 
nosdinees of Mr. and Mrs. Herman whose “control and domination of the 
carrier # = ® is [sic] glaringly spparent, from nearly every facet mi 
_ detail of the TAL operation" (Jk. 10534). ; | 
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Central Air Transport - The Board found this applicant "ungual- 
ified as lacking in the disposition to comply with the Act and the 
regulations" (J.A. 11884). It had in the past come under the control 
of others through participation in various combines, including the 
North American group (J.A. kh7A-h52k), and the Board found that its 
“successive violations were serious, and represent a well-established 
pattern on applicant's part of renting out its economic authority 
# # # while sitting back and collecting such returns as the use of 
its authorization may bring" (J.A. 1188-1189) ww 

The Board rejected Central's argument that its findings as to 
compliance disposition were arbitrary because other applicants with 
the same or worse records of past violations had been found qualified 
in that respect. It reiterated its position that past violations 
per se were not the issue and distinguished Central's conduct from 
that of other applicants to which reference had been made for compari- 
gon, finding that Central's "course of conduct® was such as to require 
the denial of operating authority (S.A. 1367A). 

ir Cargo’ Express - This carrier, the Board found (J.A. 90kA), 
was “owned, controlled and managed by the [same] group of persons 
which ‘constituted (with the exception of Mr. Heacock) the management 


of: Mir “Transport. Associates, Inc., when the Board found that the latter 


' -'19/ It willbe noted that the Board's original order tentatively 

Central's application under the 199 regulation (set forth 
at pages Sh=57 of petitioners’ Tctat)-uas Saeed eaperthoaragelarity 
of the carrier's operations. ‘The ultimate finding is thus that the 
operations, which were in fact regular, had been conducted by some- 
one else illegally using Central's operating authority. 
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carrier could not be entrusted with operating authority and that 
20 


its license mst be revoked." This identity of management led 
the Board to the conclusion that the carrier could not be trusted 
notuithstanding the fact that, as a corporate entity, it had not 
been shown to have violated the Act or the Board's regulations. In 
this connection, the Board noted the absence of any evidence tending 
to show that this’ group of persons had merely followed Heacock's 
orders and had not shared the. responsibility for ATA's violations 
(Johs 1186A). 

In a petition for reconsideration the petitioner pointed. out 
that its management had changed since the entry of the findings just 
describeds The Board found that this warranted neither a change of 
findings nor rehearing, stating that the change was obviously made 
in the light of the examiners findings and that it would not permit 
en applicant to “escape the effects of the finding by conveniently 
arranged transfers of this type" (J.A. 1381). 


-19- 
The petitioner also sought a reopening in order to| adduce 
evidence designed to show that while with Air Transport Associates 

its management had in fact no responsibility for that carrier's 
violations. The Board refused, finding (1) that the evidence which 
the petitioner proposed to offer would not warrant a change in the 
Board's conclusions on this point and (2) that the evidence had 
clearly been available from the start and no grounds had been shown 
for the failure to come forward with it during the hearings (J.A. 
1382A). 


STATUTES AND REGUIATIONS INVOLVED 


The provisions of (1) the Federal Aviation Act, (2) the Admin- 


istrative Procedure Act, and (3). the Board's regulations, principally 
: involved = set forth in the appendix to this brief or the joint 
appendix to briefs. Other pertinent statutory provisions are cited 
or quoted in the text. 


SUMMARY OF ARGUMENT 
I 
The petitioners had "no general property right" in their let- 

ters of registration under the pre-19h9 general exemption regulations 
nor did the letters of registration constitute “license property.* 
Standard Airlines v. Civil Aeronautics Board, 85 U.S. App. D.C. 29, 
177 F. 24 18 (199). ‘In recognition of this principle, this Court 
has heretofore held that the Board validly terminated the prior 
exemption by its 1949 regulation insofar as the question of license 
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property is concerned. Cook Cleland Catalina Airways v. Civil Aero- 
nautics Board, 90 U.S. App. D.C. 220, 195 F. 2a 206 (1952). Also, 
the Board's withdrawal of the general blanket exemption and subjec- 
tion of the individual carriers to the statutory criteria constituted 
a policy or legislative determination embodying no adjudicatory element 
which properly could be taken by rulemaking. 

Thus, contrary to their basic premise, the petitioners had no 
permanent or other license right which could be withdrawn only in a 
revocation proceeding. The most that they had was investment and 
business property which entitled them to a "due process" hearing 
before being required to cease operations. This they had in full 
measure in the Board's proceeding, and such a hearing afforded in 
"renewal" proceedings is legally adequate. Minkoff v. Payne, 93 U.S. 
App. D.C. 123, 210 F. 2d 689 (1953); In re Carter, 89 U.S. App. D.C. 
0, 192 F. 24 15 (1951). While they complain of a lack of prior 
notice and opportunity to achieve compliance before the denial of 


their applications, the Board's action offended against neither the 


letter nor the spirit of the Administrative Procedure Act. The por- 
tion of Section 9(b) relied upon by the petitioners is inapplicable 
to renewal proceedings, and in any event contains an exception for 

willful conduct which was here present. Moreover, the Board's Large 
Irregular Air Carrier Investigation, viewed separately from the 19h9 
termination of the blanket authorisation, constituted ef itself an 

adequate proceeding for termination of the prior general exemption 
om public interest grounds. - 


_-a- 
Past misconduct is clearly a relevant consideration in passing 


upon applications for operating authority and the petitioners were 


fully on notice that the Board would take it into account here. The 
Board camnot and need not, at the outset of a Licensing proceeding, 
give a bill of particulars and there is no prejudice where, as here, 
the issues are actually litigated and there has been adequate oppor- 
tunity to cure any possible surprise. The contention that only prior- 
adjudicated violations may be considered is squarely contrary to 
judicial precedent. 
rm 
Having taken final action only on the domestic portions of 
petitioners! applications (service between the then 19 states, in- 
cluding Alaska) and deferred action on the then overseas, intra- 
territorial, and foreign portions, the Board literally complied with 
Section 9(b) of the Administrative Procedure Act by terminating only 
the domestic portions of petitioners prior operating authority and 
leaving unaffected the overseas, intraterritorial, and foreign por- 
tions thereof. The statute and regulations, as well as earlier 
precedent in this proceeding, demonstrate that the prior operating 
authority, the applications, ani the proceeding were divisible. 
Further, the Board's proceeding in this manner resulted in no 
legally cognisable prejudice to petitioners. | 
mt 
The contention that the Court's prior decision on the certif- 
ication phases of the Board®s order requires reconsideration of its 
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denial of petitioners applications has already been rejected by 
the Court. ‘The denial did not rest upon any distinction between 
certificates and exemptions nor upon the qualification criteria 
considered by the Court in that phase of the case, and in any event, 
inability to measure up to criteria held by the Court to be too 
Liberal warrants no further consideration of the petitioners* qual- 
ifications. 
Iv 

The Board did not treat either Air Cargo Express or Central 
Air Transport in an arbitrary manner. The fact that Air Cargo Express, 
as a corporate entity, was not found to have committed violations does 
not detract from the finding that the carrier could not be trusted 
with operating authority because of the identity of its ownership and 
management with a carrier which had been a flagrant viclator. The 
Board's refusal to reopen the record to consider alleged changes in 
ownership and management was reasonable where it appeared that the 
change had been made subsequent to the entry of adverse findings 
and where 0% of the ownership remained unchanged. Nor was the — 
Board arbitrary in refusing to reopen for the receipt of evidence 
which had been available throughout the hearings. 

Insofar as Central is concerned, the Board did not treat it 
arbitrarily because it granted the applications of others who 


allegedly had worse compliance histories than it. The facts dis- 


Close that there were numerous, critical distinctions between 
Central and the carriers with which it compares itself. 
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Vee: 
The Board's refusal to: permit Currey to subpena Board employees 

to testify as to the condition of its books and records did not preju- 
dice the carrier since it was found disqualified on grounds wholly 
unrelated to the matters as to which the testimony was sought. Fur- 
ther, the refusal was more than reasonable since facts were not 
peculiarly within the knowledge of the employees and the only justi- 
fication for the request was that their testimony would supposedly 
carry greater weight than that of Currey's witnesses. Contrary to 
petitioners® contention, the Board clearly had the discretion to 


decide whether its employees should be produced and Section 6(c) 


of the Administrative Procedure Act is inapplicable to this type 
of situation. 


Petitioners' principal contention is that the exemption authority 
held by them under the various prior general regulations constituted 
licenses" which could be terminated only in adjudicatory revocation 
proceedings directed to each carrier. However, the various prior ex- 
emptions, viewed collectively or individually, did not confer any 
vested rights in the petitioners in the sense in which they claim. 
Essentially the same contentions as are here made were urged to and 
rejected by this Court in Standard Airlines v. Civil Aeronautics Board, 
85 U.S. App. D.C. 29, 177 F. 2d 18 (19h9) and in Cook Cleland Catalina 


Airways v. Civil Aeronautics Board, 90 U.S. App. D.C. 220, 1% F. 2a 
206 (1952), and related problems have been before the Court in other 
cases involving various phases of the irregular carrier problen. 

In the Standard case, the Court held that "a carrier has no gen- 
eral property right in its registration," and further thet it took its 


Civil Aeronautics Board v. American Air Trani 91 U.S; App. 
ee ee 
nautics 92 U.S. App. D.C. TIT, . 3)- 
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letter subject to the limitations imposed by the Board. The 
Court went on to hold, however, that a hearing was required prior 

to suspension of the letter of registration, to protect *not a 
license property but investment and business property." In Cook 
Cleland, the Board had denied without a hearing the carrier's indi- 
vidual exemption application filed pursuant to the 199 regulation, 
with the result that the 199 interim exemption also was terminated. 
The carrier contended that it was entitled to an adjudicatory hear- 
ing ‘before (1) its individual application was denied, and (2) "before 
the license was revoked." This latter contention was the same as is 
here made, that the prior exemption constituted a “license® which 
could be withdrawn only in an adjudicatory proceeding. There was no 
business or investment property involved, ani the Court rejected both 
contentions. | 


auerscen Air Transport v. Civil Aeronautics Board, supra, 
of et Pp. 


APRS i ioane Su eae Aa, patna Meee 
. fulntsi the Authority [the Board] shall adopt further 
rules, regulations or orders with respect to such matter 
And since Part 291 and the intervening regulations 


ai 
206 


tioners would on that account alone be subject to. 
2/ 8 to the “revocation® of the prior license, the 


stated: 
Cet te oTantity ofthe eerie eoriaiome 
dis ty of e of 
ve 
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Thus, petitioners had no vested license property as such in 
the exemption conferred by the prior regulations, and the determin- 
ation to subject the carriers to the statutory criteria was reached 
in strict conformity with the only applicable statutory procedure;: 
the rule-making provisions of the Administrative Procedure Act, 
However, those carriers having business property were entitled to 
@ "due process" hearing for the protection of that property before. 


‘tTicense.t Its ‘license' was a permission to operate 
under a blanket exemption, and no hearing is required by . 
the Civil Aeronautics Act, and hence none by the Adminis- — 
trative Procedure Act, in respect of such exemptions. The . 
present petitioner did actually participate in the pro- : 
ceedings which eventuated in the termination of the blan- _ 
ket exemption, filing a written comment on the proposals; © 
4t failed to avail itself of time allotted to it for oral. 
presentation. : ? 
"In the present case no hearing was required by the 
Constitution, as no existing business and no existing 
property was involved. # # * * (195 F. 2d at p. 207) 


Civil Aeronautics Board v. American Air Transport, 91 U.S.. App. 
D.C. 315, 201 Fs od 159 (1952) is not. to the contrary. While this 
Court's certificate to the Supreme Court speaks in soms instances, 
of Hcense modification, the findings of fact by the District Judge 
set forth therein and the recitals by this Court make plain that the 

laid’ down in Standard and Cook Cléland were followed, and 

that the problem wes one of a restriction which might "substantially 
4njure and in large part destroy the existing property and business 
of the appellees" (201 F. 2d at p. 193). . 


they. 

Board, 91 U.S. App. D.C. oe 

That the 19k7 revision was properly: 

regulation in Cook Cleland. The public rule-making notice preceding 
the 19h7 revision appears.at, 12 F.R. 6697, 7011, and the one. 

ceding the 1949 revision at 13-F.R.i778. Moreover, Great Lakes 
and Trans-Alasken participated in the proceedings leading to the 
19h9 revision by submitting written comment in opposition to the 
PeopOOeE, SOELALINy a NC ee ee 


=O7— 
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being required to cease operations. But that hearing wwas fully 
| 


accorded to them, and there was no requirement that it be afforded 


27/ 


other than in the manner in which the the Board proceeded. On 
the contrary, this Court's holdings in the second Carter case (in 
Re Carter, 85 U.S. App. D.C. 310, 192 F. 2d 15 (1951)), and in 
Minkoff v. Payne, 93 U.S. App. D.C. 123, 210 F. 2d 689 (1953), make 
plain that a hearing afforded in renewal proceedings satisfies the 
due process seatoetecaes SO) 
Moreover, and apart from the holdings in Cook Cleland and 

Standard, the character of the Board's action and the purposes of 
the Act should preclude any judicial accession to the contentions 


26/ Of the petitioners here involved, Air Cargo Express appears 
to be only a “paper company." Its current reports to the Board show 
no operations or aircraft owned or under lease, and it did not seek 
a. stay from the Court of the denial of its application as did the 
other petitioners filing briefs. 

27/ Under general principles of law, a hearing need not be held 
at any particular stage of what amounts to a continuous proceeding. 
Rather, the "demands of due process do not require a hearing, at the 
initial stage or at any particular point or at more than one point 
in an administrative proceeding so long as the requisite hearing is 
held before the final order becomes effective." Cotton Mills 
v. Administrator, 312 U.S. 126, 152, 153 (1941). 

Minkoff, the Court expressly held that the 
involved did not err in utilizing the "procedure appli 
application for a license rather than that prescribed for revoca- 
tion or suspension of one already issued" (210 F. 2d at p. 693). 
In second Carter, Judge Miller stated (192 F. 2d at p. 2 28): 


"% % # if evidence subsequently obtained tends to indicate 


ed 
the court may deny him the right to contime either by — 
Peck Te Stes meen ed So ie 

it.® 
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of prior license "rights" here made. A general exemption designed 
to encourage particular activities confers no property or contractual 
rights, but rather is subject to a change in the overeall policy. See 
Wisconsin & Michigan Ry. Co. v. Powers, 191 U.S. 379 (1903). -And a 
determination to shift from a policy of blanket exemption to one of 


individual authorizations issued pursuant to the statutory criteria 
29, 


is purely a legislative one embodying no adjudicatory element. Fur- 
ther, so long as the statutory criteria are fully and fairly applied, 
we perceive no reason why a carrier voluntarily beginning operations 
under a blanket temporary exemption has any valid legal complaint 
because it is subsequently subjected to the statutory standards. 


29/ "Legislative action" can be taken by rule-making methods. 
Bees American Tra Ass'n v. U.Se, 3h U.S. 298 (1963)3 Bowles 
ve U.S. 503 (19k); Bi-Metallic Investment Co. v._ 
State = 239 U.S. a (1915); Pearson v. 

den. 


> 1943), 321 U.S. 775 
, ai? re 2d 608, SS (cae eo 1h 19h) aff'd 32h US aE ( 
ve F. 2d oe, 6. (Cua. 9, 1949), cert. 
den. 3 a (1949) cf. es ve F Insurance Co., 336 
220 (1949); 


U.S. App. DC. > 2 
Moreover, a policy Miata Tae ee 
issuing licenses) under the Act does not call for adjudicatory proce= 
dures even though existing licensees may not be able to meet those 
Quesada, 276 F. 2a 892 


Petitioners suggest that they were entitled to "grandfather 
righ " (Br. p. 16) under the present determination of the place and 
role of the supplementals. There is no constitutional right to 
“grandfather® axthority, and a person engaged in a particular activ- 
Rip ee eS ee 
arty to qualify under the standards imposed. See Dent v. West 8 

1 (1889); Collins v. ex v. Texas, 223 U.S. 285 (1912); - 
Sump. 25> 359 (S.D.N.Y<, 1938, 
reliance. 


» petitioners 
Crescent ‘Lines v. 
is 


Motor Carrier Act is misplaced. ‘Moreover, the Congress 


~29= 
The various other contentions in this area stem from the erro- 
neous premises that petitioners held license property terminable only 
in a revocation proceeding, and that the Board's proceeding was in 
reality for compliance purposes. Obviously, the proceeding was what 
it purported to be, a licensing or renewal one. This is evidenced 
both by the fact that the Board proceeded against a great many car- 
riers (including Great Lakes and Currey) in enforcement proceedings 
during the pendency of Docket 5132, and by the very nature of the 
determinations made by the Board. Al] carriers in the class (the good 
and the bad) were parties to the Board's proceeding. The ultimate 
decision -was not merely that some carriers should continue to engage 
in the precise prior operations and that same should not, and the 
question of qualification was only one of many before the Board, The 
initial inquiries were what type of services were required in the pub- 
lic interest and what form the operating authority should take if a 
need was found for continued services by the class. As ja result of 
ite proceeding, the Board determined that the public interest required 
a different system of licensing and different operations from those 
previously authorized. Yet petitioners would have these proceedings 
and determinations go for naught on the theory that the Board was bound 
by its public interest determinations in 19h7 and earlier unless and 


in the Motor Carrier Act was concerned with the protection of interests 
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until all the carriers involved were terminated for violations 
(presumably of the earlier regulations) in revocation proceedings. 
The public interest and statutory purposes do not permit that result, 
which is merely a denial of any rule-making authority to the Board. 


/ 


Since the Board's proceeding was in the nature of a license 
renewal one and since there was no property right in the license as 
sach, there is no support for petitioners' contention that the Board 
was required pursuant to Section 9(b) of the Administrative Procedure 
Act (infra, p. 61) to give each carrier notice of violations and an 


opportunity to achieve compliance before taking the actions ee 2/ it 
32 
did. This requirement has no application to renewal proceedings. It 


also is apparent that the Board's action, however viewed, did not offend 
against either the purposes or the letter of the provision. Section 
9(b) is not designed to afford an additional period of time within 
which to violate or to immmise against willful condct, but rather 


BY It also may be observed that the recent Congressional legis- 
lation ( p. 62) empowering the Board to validate the certifi- 
cates heretofore issued onfirms, on a temporary basis, the Board's 
view that the old domestic authorization was not suitable. Moreover, 
as hereinafter show, we think the Congress intemied only that, if 
the Court should find that. these petitioners were improperly found 
to be untrustworthy, the Board would be empowered to license them 
under the new statute if qualified. The air transportation system 
cannot be made to stand still as petitioners would have it. 


32/ "And it is clear, too, that the provisions of this sentence 
{second sentence of Section 9(b)] do not apply to renewal of licenses.* 
General's Manual on the Adwinistrative Procedure Act, p. 91. 
not a le 


expiration 
Ty 


Ci9k8) oat 
> order 
(WMEX), 13 F.c.c. 270 (19h8). 
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only to insure that the operating authority of a person committing 


inadvertent or non-willful violations is not revoked for the viola- 


tions until the matter is called to its attention. See Attorney 


General's Mammal on the Administrative Procedure Act, pp. 


90, M1. 


The statute contains an exception for willfulness, and obviously 


33 
it is only willful coninct that is eee 


Similarly, without merit is the petitioners‘ contention that the 


Board did not find them disqualified for the prior exempt 


ion authority 


which they held, and that it terminated their prior licenses only 


because it found them unqualified for different ones (Br. 


pp. 18, 19). 


The Board's determination was that a new form of authorization and 


different. scope of operations should be provided in lieu 


one. That determination necessarily carries with it the 


that the former exemption is no longer in the public interest. 


of the former 
conclusion 
And 


we see no basis for any suggestion that the petitioners were put upon 


in any fashion by such matters as where lay the burden of proof. 


33/ See Air 
U.S. App. D.C. 


Assoctstes Ve ae Aeronautics Board, 91 
2)6 


vile Board fount" etlirstnene tere: While that element as to 


Air,Cargo Express rested on the prior conduct of the carrier's omers 
and management as opposed to the corporate entity involved, a carrier 
and) 7-5 ONnersiiip and management) Srey eesent! a2 yacne oane- 


The brief suggests that petitioners were unlawfully compelle 
to 8 a different authorization with the burden of proof being on 
them to establish the need for the service and their ‘tions. 

from other infirmities in this contention, the prehearing con- 
ference discloses a ruling that a party to show that a car~ 
rier had committed violations had the. burden of proof ( 
transcript 2256). Cf. the: Board's statement ina (J.A. 
1169h) ‘that “There was-no clear shoving of a knowing and willfal 
violation.® (footnote continued) 


| 
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Finally on this point, attention is again invited to the fact 
that the various prior authorizations,were at all times subject. to 
termination on public interest grounds. The 1951 order of investi- 
gation placed in issue in an adjudicatory proceeding all matters 
relating to the exemption authorisation, and petitioners have wholly 
failed to show any element of unfairness in the adjudicatory hearing 
which they were afforded. That proceeding, standing alone, in our 
view constituted a sufficient "termination" proceeding wholly apart 


from the 19:9 termination of the blanket exemption. 


B. Specific charges of violations were not requ 
n advance of the licensing p Ings peti 
were 4 orded a M11 and ‘ 


oceed) 


gy On DS 
plied 


of violations; and the Board properly re. on 


violations found in denying the! slications 
Petitioners also assert in effect that, assuming the propriety 
of the withdrawal of the blanket exemption heretofore sustained in 
Cook Cleland, their applications nonetheless could not be denied on 
grounds of untrustworthiness evidenced by prior violations. 
They first contend that “violation of specific sections of the 
Act and regulations was not at issue in this proceeding and no notice 


was ever given to petitioners that the question of those specific 


the short of the matter is that no attempt has been 
ctical consequences relating to “bur- 
from the fact that the Board is 


lish a lack of public interest for the operations and a lack of 
cation. Hence, the supplementals would have been under the 

practical burden of adducing the evidence which they did if only 

for rebuttal purposes. ; 
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violations was being tried in this proceeding" (Br. p. 2h). As the 
factual ‘recitals in the counterstatement disclose (supra, pp. 5-1h); 
it is difficult to imagine a case in which there was more: notice 
given’ that the issue of violations would be considered in relation 
to the carrierst qualifications. Moreover, petitioners do not 
challenge the Board's findings that some notice of specific viocla- 
tions wes given by various Board orders; that full opportunity was 
“presented to cross-examine and to submit rebuttal testimony on all 


violations asserted; and that, had a showing been made of a lack of 


such opportunity, the proceeding would have reopened (J.A. 1352A). 
Hence, the claim is that as a matter of law, prior specific notice 


must be given by the agency of each and every violation which it 
subsequently finds. 
Similar contentions have been rejected on at least three prior 
occasions by this Court. In Kuhn v. Civil Aeronautics Board, 87 U.S. 
App. D.C. 130, 183 F. 2d 839, 8h1-8h2 (1950), the Court pointed out 
(in an enforcement proceeding) that it "is now generally accepted 
that there may be no subsequent challenge of issues which are actu- 
ally litigated, if there has been actual notice and adequate oppor- 
tunity to cure surprise.* nd in Mansfield Journal Co. v. Federal 


The issue of conduct bearing on qualification is involved 

in: Sere eorere ge with or without prior notice to that 
e.g-, United Ai Lines v. Civil Board 

C.A.D.C., a : Hos, 

Co. v. United Sistas” 10h U.S. App. D.c. 3, 205 ¥. 

L ; 

alse petitioners bad an opportunity to saiaie robot 

tareejct/ these! petitioners Ret en: ee buttal 
testimony many months after the ini tions 

had been received. 
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Communications Commission, 86 U.S. App. D.C. 102, 180 F. 2d 28, 36 
(1950), the holding was thet, in a licensing proceeding where there 
was no designation at all of a particular matter for consideration, 
there nonetheless was no error since ample opportunity had been pre- 
sented and availed of by the petitioner "to present its own witnesses 
in support of its ‘claims of qualification and in rebuttal of adverse 
testimony." See, also, Montana Power Co. v. Federal Power Commission, 
87 U.S. App. D.C. 316, 185 F. 2d 491, 497 (1950), where the Court held: 
"Since petitioner introduced evidence on these issues, 

had adequate opportunity to obtain whatever continuances 

were necessary, and asserts no prejudice attributable to 

the allegedly defective notice, we hold his contention 

without merit.* 

To be sure, the petitioners assert prejudice here (Br. p. 23),_ 
primarily because the violations were in fact considered. But that 
is not legal prejudice. They also suggest that the opportunity to 
cross-examine and submit rebuttal evidence is meaningless unless 
there is notice prior to the trial, a novel proposition which could. 
be true only in an exceptional case when. accompanied by a showing 
of actual prejudice resulting from a lack of notice or of an oppor- 
tanity to adequately prepare for rebuttal. As the Board pointed out, 
it cannot know in advance just what conduct will be relied upon by 


an opponent in support of a contention of lack of fitness (J.A. 13504) 
and consequently the only practical procedure is that followed here, 
i.e., to afford fall opportunity for cross-examinstion and rebuttal. 


The additional contention is made that, while it would have 
been proper for the Board to take into account prior adjudicated — 


Se 
violations in assessing fitness, it could not adjudicate violations 
in the same proceeding in which they were significant to the qualifi- 
cation issue (Br. pp. 2-26). The argument seems to be in part a 
notice one, and that portion of it is rebutted by petitioners' admitted 
awareness that questions of violations were fully placed in issue by 
the Board's orders. To the extent that the argument is that only 
prior adjudicated violations may be relied upon in assessing fitness, 
the contention was specifically rejected in Mansfield Journal Co. v. 
Federal Communications Commission, supra. Likewise, the various 
recent cases involving charges of unfitness because of improper con- 
duct demonstrate the infirmity of the contention. E.g., United air 


Lines v. Civil Aeronautics Board, No. 15,h1), supra. The agency 


necessarily must determine the character of conduct in |deciding the 


37/ The Court there said (180 F. 2d at pp. 222-223): 


"That the Commission may refuse to grant a license to 
persons adjudged guilty in a court of law of conduct in 
. violation of the anti-trust laws certainly does not 
render irrelevant consideration by the Commission of 
the effect of such conduct upon *the public eee? 
convenience and necessity.‘ A licensee charged wi 
practices in contravention of this standard tie con- 
tinue to hold his license merely because his conduct is 
also in violation of the anti-trust laws and he has not 
been proceeded against and convicted. * * * Nothing in 
the provisions or history of the Act lends support to 
the inference that the Commission was denied power 
to refuse a license to a station not operating the 
tpublic interest® merely because its misconduct hap- 
Pened to be an unconvicted violation of the anti-trust 
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B/ 


qualification issue present in all license proceedings. 


It. The Board did not err in d the domestic 


ications with a co: ent termination of 
the or interim domestic au‘ or to 
sition o overseas 
phases of the proceeding 
Petitioners contend that the Board was precluded from taking 


action which resulted in the termination of the domestic interin 
authority until final disposition of the overseas and foreign phases 
of the case, by reason of (1) the provisions of Section 9(b) of the 
Administrative Procedure Act; (2) the terms of the prior orders 
relating to the various interim exemptions; and (3) a contention 


that the President might determine to certificate them despite the 


Board's finding of unfitness (and presumably thus render nugatory 
the Board's determination of lack of qualification for domestic 


operations). 


consideration is the past conduct of the 

v. Federal Radio Commission, 60 App. D.C. 79, 47 F. 2d 670, 672 

(1931). Obviously, the fact that the conduct has not led to 
or administrative enforcement proceedings does not 

render it less relevant. : 


The portion of Section 9(b) relied upon (infra, p. 61) 
is last sentence which provides that: 


®In any case in which the licensee has, in accord- 
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The prior "license" was an exemption authority, in |terms to 
contime only until disposition of an application for a new exemp- 
tion. We need not pause to consider whether a certificdte applica- 
tion would serve to confer "9(b) rights" with respect to a prior 
exemption, since the Board indisputably made a final denial of both 
the exemption and certificate applications insofar as domestic trans- 
portation was concerned (including states-Alaska service), and equally 
did not finally dispose of the foreign, overseas, and intraterritorial 
applications. Further, it "terminated" only the "domestic portion® 
of the interim fice Hence there was literal compliance 


L0/ We recognize that the order is susceptible to an interpre- 
tation of a termination of all phases of the interim authority. How 


ever, it was not so regarded by the petitioners. Thus, Great Lakes, 
Currey, and Trans-Alaskan stated to the Board in their motion for 
stay of Order E-13;:36 that (unprinted transcript, p. 41558) "said 
order provides for the termination of movants* interim exemption 
authority for supplemental service . . . except for authority to 
engage in overseas, intraterritorial, and foreign air transporta- 
tion." We also officially state that this is the Board's interpre- 
tation, as explained below. 
The extent of the denial of the pending applications (and the 
consequent termination of the interim authorization) were those por- 
tions of the certificate applications which did. not require Presiden- 
tial approval, or, stated somewhat differently, the Board terminated 
the prior interim authority as to the services encompassed by the 
certificates issued to the successful applicants, These certificates 
authorised service between places within the "forty-eight" states and 
the District of Columbia, and between such places and Alaska which, 
at the time of the Board's order, had become a state. Hawaii was not 
then 2 state; service between the states and Hawaii then constituted 
overseas transportation subject to Section 801 in relation to certifi- 
cate applications; and hence neither the new certificates nor the 
termination of interim authority encompassed states-Hawaii service. 


In this latter comection, however, it may be stated that Sec- 
tion 801 ceased to apply to states-Hawaii service with the advent 
of Hawaii statehood. Moreover, the recent legislation confirming 
the certificates heretofore issued by the Board specifically 
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with Section 9(b) in this aspect of the case. The questions, there- 
fore, are whether the interim authorisations were indivisible for 
Section 9(b) purposes as petitioners appear to contend, and, if they 
are wrong on this score, whether the Board nonetheless abused its 
discretion in dividing the proceeding as it did with the consequence 
of also dividing the interim authorization. 

We think the prior authorisation, the applications, and the 
proceeding were plainly divisible. The statute itself provides for 
a division between interstate and other operating authority, in that 
the determination of certificate applications for domestic authority 
is left wholly to the Board whereas those for foreign, overseas, and 
intraterritorial authority require the approval of the President (Sec- 
tion 601, infra, p. 59). Moreover, the interim authorisation con- 
ferred by Order E-97h) itself was initially divided between what were 
then interstate operations on the one hand and operations beyond the 


provides that the certificates to be validated shall extend to 
states-Hawaii service (infra, p. 63), thus effectively disposing 
of the matter insofar as grants to the successful applicants are 
concerned. While the Board has not yet entered any order formally 
denying those portions of the applications of the unsuccessful 

which sought states-Hawaii authority, with a resultant 
termination of the interim exemption in this area, that action: 
Bee ee oy SS 
at any tine. 


In furtherance of this statutory division, the Board*s 
tions require separate certificate applications for the 
different types of service (1h GF 201.1). 
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then “continental limits* on the other. -. Further, as this Court 


noted in United Air Lines v..Civil Aeronautics Board, Nos. 15,025 et 


al., decided April 7, 1960, many of the carriers involved had not 


engaged in operations which actually utilized all of the authority 
involved. These petitioners are a case in point, and their past 

and proposed operations were almost exclusively what is now domestic. 
Hence, there is no showing here of either legal or practical indivis- 
ibility as to the petitioners. 


1e/ Order E-97L) was initially intended to supplant the 199 
exemption in its entirety, and authorized not only domestic 
but also overseas, intraterritorial, and foreign operations (J.A. 
621A-622A4). Before the Board permitted the latter phases to go into 
effect, however, it submitted its decision to the President, at the 
same time permitting the domestic phases to go. into effect and after 
receiving the President's comments it put the overseas and territo- 
rial phases into effect but stayed the foreign portion "until final 
decision on that phase of this proceeding® (J.A. 867A). 
JA. WGA, 453A (Central); 503A (Currey); 517A-519A (Great 
Lakes); 898 (Air Cargo Express); 1064-1084 (Trans-Alaskan) . 
Petitioners can be expected to reply with the ts 
statement (in its opinion on reconsideration of Order E-97)) that 
tthe authority "is not severable* (J.A. 8564). The statement was 
made in a wholly different context. The interim exemption had 
been made subject to revocation for failure to operate revenue 
flights on two consecutive quarters. An intervenor suggested that 
such a provision be made applicable separately to domestic, over- 
seas, territorial, and foreign operations. The Board found this 
unnecessary because the purpose of the provision was to avoid the 
continued existence of nonoperating carriers whose authority might 
be sought by other persons, and then made the foregoing statement 
in the following context (J.A. 856A): 
"The operating authority which we are granting to the sup- 
plemental air carriers is not severable, and a supplemental 
air carrier who is operating domestic flights cannot dispose 
of the international portion of its authority. Consequently, 
as long as a supplemental air carrier is operating revenue 
flights, even if they be limited to one area, the reason for 
invoking a nonuser provision would not be applicable." 
Also, the various prior changes in scope of Order E-97hh, and the 
action here, refute any inference which the petitioners % seek 
to draw from the language quoted in this footnote. 
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Little need be said concerning the claim of abuse of discre- 
tion because the Board, in its final domestic order, did not continue 
the interim exemption in all areas until disposition of all phases 
of the proceeding as its earlier orders may have indicated that it 
might do. As previously stated, the petitioners are primarily inter- 
state operators, and they seek by their contentions to have a very 
small tail wag a very large dog. Also, the Board's proceeding, and 
the interim exemption, took many turns in the light of the passage 
of time and developments in the industry, and the assertion that the 
Board was somehow legally precluded from acting as it did because of 
the terms of prior orders is without merit. The matter was at all 
times subject to the reasonable exercise of the Board's discretion,” _ 
and no unreasonableness is show here. . 

There is no conceivable merit in the contention that the President 
might direct a licensing of these petitioners for overseas and foreign 
operations, and that for this reason the Board erred in terminating 
the domestic authority. For, even assuming that the President night 
direct the issuance of certificates or other authority for overseas 
or foreign operations, in the light of this Court's holding in United, 
supra, and the Board's findings of lack of qualification, this could 
have no legal effect upon the domestic authorisations over which the 
Board exercises sole douinion. 


Ree 
L5/ The allegation that the Board might yet find petitioners 
for an ion for overseas, etc., operations and there- 
fore prejudiced . absurd, 
Contrary to petitioners’ suggestion (Br 


-kle 
ITI. The Court's reversal of the awards to the success- 


Petitioners argue that further consideration of their qualifi- 
cations by the Board is required because of the Court's decision in 
United that the Board may not authorize supplemental operations by 
certificates of public convenience and necessity. The theory is that 
the Board's denial of their applications rested upon the assumption 
that certificates could legally be issued and that, with this predicate 
removed, it is "the sheerest guesswork" whether the Board would have 
denied their, applications for exemption (Br. p. 33). The contention 
had already been rejected by the Court when, on June 23, 1960, it 
denied a motion to remand filed by these same petitioners, based upon 


the same theory. As we pointed out to the Court then, the findings 


that petitioners were disqualified had nothing to do with the form 
which the operating authority might take. In rejecting petitioners’ 
contentions that the Board could not lawfully terminate their prior 
authority (exemption) on the basis of their failure to qualify for 
the authority being awarded in this proceeding (certificate) because 


explained later in this brief (infra, pp. hi-hh ) their 
fication was in no way predicated upon a distinction between certif- 
icates and exemptions. Again contrary to their suggestion (ibid.), 
the award of an interim exemption to them in 1955 did not represent 
any possible view on the Board's part that they might be qualified 
for exemptions even if not qualified for certificates. The Board 
specifically recognized that it might well be granting interin 
authority to carriers which would eventually be found unqualified 
but it felt that the need for immediate inauguration of the enlarged 
operations outweighed this consideration (J.A. 619A). 
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a greater showing of qualification is allegedly required for 8 cer- 
tificate than for an exemption, the Board said in its order (J.A. 
1353-135k) = 
"The exemption authority previously held by the petitioners 
was temporary in nature and it is not disputed that the . 
Board had given notice of the possibility of its termina- 
tion at the end of this proceeding. It has been clear from 


the beginning that the Board in this proceeding was inves- 
tigating the applicantst qualifications to perform supple- 
mental air transportation re ess of the form of the 
authorization. Authority could have 

tificate or exemption. The standards, as 


ihe standards, as pointec oo 
Board Order No. E-13436, were the same. There is, then, 
no real distinction between this any other case where 
the Board determines not to renew the operating authority | 
of an applicant * * =" 

As the quoted language indicates, the Board earlier had made 
this plain. In adopting the qualification criteria recommended by 
the examiners, who had contemplated the issuance of exemptions rather 
than certificates, the Board made it plain that “the appropriateness 
of their criteria is not based on the premise that exemptions would 
be issued, but rather on the nature and scope" of the transportation 
being authorised (J.-A. 1147). ‘Ths, the Board continued (id.) "the 
important distinction is not between certificates and exemptions as 


such, * * * and we would follow these same standards if we were issuing 


exemptions rather than certificates herein.” 
Nor does the Court*s ruling regarding the Board*s qualification 
criteria affect these cases. The Court was concerned solely with 


standards of financial and operating ability in the light of the Seo- 


tion 01(d) requirement that applicants for certificate authority 
show their qualifications to perform “sach* operations. Petitionerst 
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disqualification was not based upon these considerations. Rather, 
they were found wanting in "compliance disposition" because of their 
past violations of the Act and the Board's regulations, 3 matter 
wholly unrelated to the Court's holding that the Board was unduly 
liberal in finding that some of the successful applicants had suffi- 
cient financial or operational ability. In any event, a finding 
that the standards applied by the Board were unduly liberal wuld 
afford no basis for further consideration of applicants rejected 
because of their inability to measure up even to those standards. 

Finally, petitioners' argument fails to take into account pro- 
visions of Public Law 86-661 (infra, p. 62) which was fashioned to 
meet the Court's decision in United. It was designed to maintain 
the status quo immediately prior to United (H. Rept. No.| 1877, 86th © 
Cong., 2d Sess.), and authorizes the Board to validate without far- 
ther proceedings the certificates which this Court declared invalid. 
In other words, for purposes of the statute, this Court's decision 
both as to the form of the operating authority and the qualification 
criteria has no effect. Further, the operation of the new statute 
is not limited to the carriers which received certificates. It 
authorizes (but does not compel) the Board to grant the same operating 
authority to “any person or air carrier which (A) has operated in 
interstate sir trmeportation as a supplesental air carrier pursuant 
to authority granted under Board ‘Order E-97hh of November 15, 1955, 


or (B) has an application for a certificate as a supplemental sir 


carrier pending before the Board on the date of enactment of this 


-hhe 

Act." The first clause of the quoted language applies literally. 

to the ieee Tms, for this additional reason petition- - 
ers' contention mst fail since the standards under which their 


application would be judged under the new statute could mee be 
7, 


said to be any less stringent than those previously employed. 
Iv. The Board's denials of the applications of Air 
Cargo Express_and Central were not arbitrary 

A. Air Cargo Express - Air Cargo Express (Cargo) attacks as 
insufficient the findings and evidence upon which the Board concluded 
that "it could [not] be entrusted with operating mthority in the 
future" (J.A. 905A). This challenge is predicated upon the fact thet 
the carrier itself, as a corporate entity, was not found to have 
engaged in illegal operations. Obviously, however, any appraisal of 
a corporation's fitness mst include an appraisal of the character of 
its ownership and management, particularly where it is a small, closely 
held organization which, like Air Cargo Express, has engaged in very 


L6/ As originally drafted by the House (H.R. 7593) the two clauses 
were joined by the word "and" thus making both prior operations under 
Order E~97h; and the pendency of an application conditions for the 
issuance of the certificate authorised by the Act. This was designed 
to protect several named carriers (not the petitioners, H. Rept. No. 

» at p. 7) and the disjunctive “or™ was substituted after 


h7/ We fail to perceive the relevance of petitioners' citation 
of C Gillilland's testimony before the Congress (Br. pp. 3h- 
35) and in any event the Congress has now legislated. 
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limited operations (J.A. 898). See Mester v. United States, 70 
F. Supp. 118 (E.D.N.Y., 19h7), aff'd 332 U.S. 793 Independent 
Broadcasting Co. v. Federal Commmications Comission, 89 U.S. App. 
DC. 39%, 193 F. 2d 900 (1951), cert. den. 3hk U.S. 837. 
Cargo's disqualification rested upon the identity of important 
elements of its ownership and management with the mmagement which ; 
had led Air Transport Associates dow the path to revocation for 
flagrant violations of the Act. Its president (and 20% stockholder) 
was a founder of ATA and one of its officers and directors during 
the period of illegal activity (J.a. 898A4-900A). Its vice president 
(and 50% stockholder) was an officer and director of ATA during the 


period of illegal activity (4pia.). Ite secretary-treasurer (and. 
20% stockholder) was manager of ATA's operations during the period 
of illegal activity (ibid.). Its executive vice president and gen- 
eral manager had “acted in various capacities" for ATA diring the 


period of illegal activity and thereafter was its gemral manager 
and president (J.A. 8994). All of these people had also been ATA 
stockholders (J.A. 903A, 910A). In fact, the omership and manage- 
ment of ATA was, with one exception (Heacock), the omership and 
management of Cargo, and prior to the issuance of the Board's 
decision, Cargo did “not contend that its present management did 
not actively participate as principals with Mr. Heacock in determin- 
ing ATA's operating policy and practice" (J.A. 11864). Manifestly 


48/ Under his tenure in these capacities subsequent to revoca- 
tion, the carrier's non-common-carrier operations for the military 
produced bankruptcy and receivership (J.A. 908A). 
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the Board could only conclude “that they shared the responsibility 
for the flagrant violations which led to ATA's revocation" (ibid.). - 

Cargo suggests that the record shows that Heacock "apparently 
ran this company [ATA] with an iron hand" and thus that there is no 
basis for the Board's inference (Br. pe 5). This is simply not so. 
Cargo did not at any time prior to issuance of the Board's decision 
even offer to prove that these people, while officers, directors, 
and stockholders of ATA, "were in fact merely following orders from 
Mr. Heacock and not taking pert in management decisions" (Jef. 11868). 
Ite failure in this respect is particularly glaring in view of the 
fact that two years before the final decision the examiners had 
found it unqualified for the same reasons that the Board did (J.A. 
898A-905A). ‘The “evidence” which Cargo cites in its brief as neces- 
sarily calling for a different inference from that drawn by the exam 
iners and the Board is not part of the hearing record. Rather it 
consists of the affidavits of two of the individals involved, 
attached to a petition for reconsideration and reopening which was 
filed more than a month after the Board's final decision (fr. 61,555- 
61,556). Moreover, upon analysis, they do not state what Cargo cites 
them for and, as the Board found (J.A. 1382A), they would not have 
required it to reach a different result even if placed in evidence. © 
Petitioner did not suggest to the Board any reasons for its failure 
to offer this or similar evidence at the tine it was being heard: by 


the examiner despite the fact that it was "available throughout the 
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entire course of this proceeding" (J.A. 1382A). It suggests none 
to the Court. Under these circumstances the Board clearly acted 
within its discretion in refusing to reopen the records a party is 
not entitled to sit back and await the Board's decision and, if it 
goes against him, to insist that the Board reopen to receive evidence 
which he has had all along. North American Airlines v. Civil Aero- 
nantics Board, supra, 240 F. 2d at p. 87h. 

There equally was no error in the Board's refusal to reopen 
the proceeding as to Air Cargo Express on the basis of changes in 
ownership and management. Subsequent to the examiners! adverse find- 
ings, several of the stockholders transferred their holdings to 
strangers to the record and new officers and directors were elected. 
These matters were called to the Board's attention in Cargo's peti- 


tion for reconsideration which asked that the record be reopened to 
| 


explore the effect of the change on the carrier's qualifications. 

It would be wholly unreasonable to require a reopening and re- 
consideration every time a carrier found unfit took subsequent steps 
to change its situation. There would be no end to litigation, This 
proceeding lasted nearly nine years. Cargo was given a fair oppor= 
tanity. to establish its qalifications and it failed to do so. The 
Board is not ‘bound to give another opportunity nor does it abuse its 


discretion in refusing to do so. Federal Commnications Comission 
ve WOKO, 329 U.Se 223 (195); Independent Broadcasting Co. v. Federal 


-,8= 
Communications Commission, 89 oa D.C. 396, 193 F. 2d 900 


(1951), cert. denied 3hh U.S. 837. 

In any event there had hardly been "such a fundamental change" 
as to require further hearings (J.A. 13814). Two of the former 
officers remained associated with Cargo and they held 0% of the: 
stock. Where several of the stockholders are found unfit the Board 
is "not required to consider the qualifications of # * * the other 
two stockholders before concluding that the corporation could not 
be trusted with a license." ndent Broadcast Co. ve Federal 
Communications Commission, supra, 193 F. 2d at p. 903. 

B. Central Air Transport - Based upon the carrier's past vio= 
lations of the Act, the Board found that Central also could not be 


h9/ Of a similar situation this Court there said (193 F. 2d at 
Pe = 5 
"after the hearing had revealed Smith's disqualifying lack 
of character, he and his wife proposed to transfer all their 
stock to others in order to induce the Commission to grant 
- @ Meense. | A-similar proposal in the WOKO case was regarded 
by the Supreme Court as unworthy of mention.® 


50/ There is no similarity between petitioner's situation and 
that of the five applicants whose cases were reopened. Two of them 
(Meteor and Miami) had been found qualified by the examiners and . 
later events cast doubt on their financial ability (J.A. 1214). 


though unable to present important evidence regarding financial 
ability becmse of circumstances beyond its control (J.A. 12104). 
S.S.W., Inc., had been found qualified by the exminers after a de- 
termination that it was not then illegally controlled by a third 
person. Subsequent change in control was felt to require that the 
record be brought up to date (J.A. 1212A). ‘The fifth, World Wide, 
had been found unqualified as defunct but later reports showed 
reactivation and it was necessary to consider it anew (J.A. 12124). 
Thus, none involved applicants found disqualified for past viola- 
tion and only one involved an applicant found disqualified for any 
reason. 
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entrusted with operating authority. While leveling no attack 
upon the findings of violation, Central contends that the Board 
treated it arbitrarily because it granted the applications of 
several carriers whose past history was allegedly similar to or 
worse than its om. The applicants cited are Paul Mants Air Service, 
Modern Air Transport, and Regina Cargo Line. Comparison of the 
history of these carriers and that of Central, as revealed by the 
findings, will denonstrate that arbitrariness can be found only by 
“omitting all reference to the differences which are abundantly 
clear from the Board's opinion* (J.A, 1367A). 

Central was found to have permitted its operations to be 
controlled by other carriers (or persons indirectly engaged in air 
transportation) on *at least four occasions" (J.A. 9A). Tw of 
these violations involved deliberate participation-in combines, 
including the North American group (J.A. 1188A). The Board found 
the violations serious, representing "a well-established pattern 
on applicant's part of renting out its economic mthority® (J.A. 
311884). It recognised that a number of years had passed since then 
without farther violation. But, while this would normally tend to 
counteract a record of past misconduct, the Board properly determined 
that it did not do so here. The carrier had been inactive during 


two of the intervening years, Its management rensined the same as 
during the period of illegal operations, ‘And, most important, the 
repeated, recurring nature of applicant's conduct evinces an in- 
grained preference for letting others operate under its authorisation 
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while sitting back and collecting such return as the use of its 


authorization may bring" (J.A. 1189A). These factors were found 
to offset the normally favorable inference to be drawn from a period 
of lawfol operation following cessation of illegal activities. 

The alleged comparison of Central with Regina Cargo can be 
quickly answered; the critical distinction is that Regina Cargo was 
not found to have engaged in any unlawful conduct. There was a 
question as to whether one isolated transaction (freely disclosed 
by the applicant) might have amounted to a technical violation of 
Section 08 but the Board found it unnecessary to decide the narrow 
legal question since there was in any event insufficient evidence 
to justify a finding of knowing and willful misconduct (J.A. 1904) 
Further, there was "no evidence of combine operations" (J.A. 169A). 

The findings regarding the history of the Panl Mants Air Service 
disclose numerous differences from the s1legal Central operations 
which justify the Board's reaching different conclusions as to the 
fitness of the tw carriers. The carrier had on one occasion per- 
mitted its operations to come under the control of a combine but this 


S1/ The facts were that Regina's stock had been acquired by one 
Averman who controlled another carrier. Prior Board approval had 
not been obtained. At the time of the acquisition Regina had no air 
carrier operating certificate (safety authorization issued by the 
Civil Aeronautics Administrator) and its letter of registration was 
in suspension. iverman testified that he had felt that prior Board 
approval was unnecessary on the theory that Regina was not an air 
carrier, lacking as it did any authority, safety or economic, to fiy 
{Soho 4904). He had divested himself of the other carrier before 
ae safety and economic authority was reinstated (J.A. h89i- 
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had been an isolated episode of about nine months' duration (J.Ae 


LISA). This is to be contrasted with Central's recurrent, viola- 
tions which spanned a period of almost three years (J.A. 1366A). 
Moreover, the Mantz violation had occurred when Mantz himself, the 
sole proprietor of the carrier, was out of the country (J.-A. 115kA). 
During this period the carrier's operations were under the direct 
supervision of one Macklem (J.A. 159A). He was no longer employed 
by Mants (J.A. 994A). Central on the other hand was presently con- 
trolled and mmaged by substantially the same people who had control 
and management during the period of its violations (J.A. 13664). 
Finally, the Board found that Mants himself had a splendid reputa- 
tion in aviation and that his natural desire to protect it would 
“operate as an added motivation for avoiding conduct leading to 
compliance action" (J.A. 11554). There was no such factor involved 
in Central's case. Based upon these facts, the conclusion dram by 
the Board was that Mantz was a good compliance risk, a conclusion 
which it found itself unable to reach upon the different facts of 
Central's history. 
Modern Air Transport's history was not good. However, its 
case involved one vitel difference from Central's and it was upon 
that factor that the Board's conclusion that it was qualified rested. 
Subsequent to the carrier's violations (which did not involve combine 
operations) one Becker was made general manager of the company and 
by the time of the Board's decision he was sole omer and president 
(J.-A. 977A-979A). | His emergence as the dominant farce in the 
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company marked the end of idegal activities (JA. 1166). It 
had "operated vigorously" during the ensuing period of more than 
five years without infraction (J.A. 11654). These facts were found 
convincing evidence that the carrier had the “ability and intent to 
conform to the law" (J.A. 979A). Thus, the one carrier had a changed 
management and continuous legal operations thereafter, while the 
other had the same management and far more limited operations in the 
post-violation period, 

In the cases of all three of these carriers there were factors 
absent from Central's case. The Board's conclusion that these dif- 
ferences justified the inference that the three could be trusted and 
that Central could not is "within the reasonable boundaries prescribed 
by the facts" and hence the denial of Central's application was not 
arbitrary. North Central Airlines v. Civil Aeronautics Board, 105 
U.S. App. D.C. 207, 265 F. 2d 581 (1959), cert. denied 360 U.S. 903. 


¥. There was no dice or error in the Board's 
to permit Board to as 
to the con on 0 ts 
Shortly before Currey opened its case before the examiners, sev- 
eral Board personnel had inspected its books and records. At the 


outset of its case it sught to subpoena these employees to testify 


5 While Becker had been employed by the company during the 
pe of violations, “the degree to which he is fairly chargeable 
with responsibility for management policy at that time would appear 
Limited™ (J.A. 11664). : 

53/ Section h07(e) of the Act (k9 U.S.C. 1337) provides that 
the Sghal] at all times have access to * + # all accamnts, 
records, and memoranda * * * kept or required to be -kept -by air - 
carriers # * +." ee 
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as its witnesses. The examiners refused to sign the but 
permitted Currey to appeal to the Board, which it did. The Board 
refused to permit the employees to testify (Tr. 3,875) and the car- 
rier assigns this refusal as reversible error. 
The testimony which Currey said it expected to elicit from the 
Board's personnel concerned no more than (Tr. 43,857) 
- "the condition of the applicant's books and records with 
respect to the manner of the classification of accounts, 
the completeness of the entries, the method and complete- 
ness required of reports * * *, the comparison of these 
methods and the condition of the books and rec with 
those of other carriers * * *, and the organizational 
structure and financial condition of Currey * * x." 
These factors did not have any bearing on Currey's disqualification. 
Rather, the carrier was found disqualified because of “serious and 
willful violations as a member of the Skycoach combine under the 
control and domination of Great Lakes and the Hermanns" (J.A. 1203A). 
As the Board later said, this finding had absolutely no dependence 
"upon either the state of its books and records, either in themselves 
or as compared with those of other carriers, or upon its / organiza-~ 
tional structure or financial condition. While making a formal alle- 
gation of prejudice, Currey does not--and cannot--make any showing 
of injury" (J.A. 1358A-1359A). Under these circumstances, there is 


no necessity for the Court to concern itself with this point. Pitts- 


burgh Glass Co. v. National Labor Relations Board, 313 U.S. 146, 


5/ There is no allegation that the procedure followed was in- 
proper. In any event it is immaterial that the examiners required 
permission from the Board before they acted. Even if the examiners 
had issued subpoenas, a motion to quash was inevitable (Buresu 
Counsel having opposed the request) and Board action before the 
employees testified would have been necessary. 


Sh 
31620163 ee In any event, the Board's decision not to pere 


mit the employees to testify was well within the limits of its 
allowable discretion. 

fhe role for which petitioners contend is that ay party to 
a Board proceeding has an absolute right to the testimony of Board 
employees even though the facts are not peculiarly within their 
knowledge and the carrier-is fully able to produce other witnesses 
to bring out the sae facts, ‘The reason advanced by Currey for ite 
request to the Board, and tims its justification for the rule, was 
solely that the testimony of Board employees might carry greater 
weight with the Board than would private witnesses produced by the 
See To state the proposition is to refute it. As the 
Board said (Tr. 43,878): 


what they regarded as the added prestige of testimony 
by staff members.* 


Garment Co. v. National Labor Relations 
P. 2 2, ea oI), Br. ee ut), 


does not require consideration There the evidence 
excluded had a Se eee eiectase eons sane da the case, 
i.e, it: was germane to the matters dealt with by the agency in the 
Findings upon which its decision actually rested. 


Carrey told the Board (Tr. 3,857): "Statements by the 
% # # would certainly carry little weight as compared to 
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This is entirely reasonable. Indeed, this Court has recog- 
nised that the Board's work would be seriously impeded by freqent 
and unnecessary calls for its employees' testimony. Universal 
Airline v. Eastern Air Lines, 88 U.S. App. D.C. 219, 188 F. 2d 933, 
999. (1951). A carrier no doubt has the right to. present ite. case 


in its om way, but only "within reasonable limits." Donnelly 
Garment Co. v. National Labor Relations Board, supra, 123 F. 2d 
at pe 22h. | 

Currey seems to argue that the Board had no discretionary power 


to keep its evidentiary presentation within those limits. Apart 
from the factors heretofore stated, this contention fails to take 
into consideration the provisions of Section 902(f) of the Civil 
Aeronautics Act (infra, p. 60). It is there provided that a Board 
employee may not, under pain of criminal sanction, “divulge any 
fact or informtion which may come to his knowledge during the 
course of an examination of the accounts, records, and memoranda 
of any air carrier." ‘The section authorises the Board in its dis- 
cretion, however, to grant permission to the employee to make dis- 
losure, As the Board pointed out (Tr. 3,877), this provision 
would have precluded its employees from testifying without Board 
permission even if the examiners had given Currey the requested 


subpoenas. It.is a complete answer to the carrier's contention 
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that the eS lacked the discretionary authority which it asserted 
7, 


in this case. 

-Petitioners' reliance on Section 6(c) of the Administrative 
Procedure Act (infra, p. 61) is totally misplaced. ‘Its purpose was 
to make subpoenas available to private parties upon the sam basis 
as they are available to agecy representatives. Atto General's 
Mammal on the Administrative Procedure Act, p. 67. Since an 
agency does not subpoena its ow employees, it follows that Congress 
was concerned with the compulsory testimony of those persons it des 
subpoena, i.e., with outsiders. Further, it directs issuance of ~ ~ 
subpoenas "authorized by law" and this necessarily brings into play © 
the provisions of Section 902(f) previously discussed. 


57/ It may be argued that Section 902(f) is designed to protect - 
the carrier whose books have been examined and that it therefore has 
mo bearing on the present quest because it was that carrier who 
was disclosure. 
of the statute is peremptory and while the willingness of the car- . 
rier might well be a factor which the Board is to consider, it does 
not in the least detract the inescapable fact that the Board mst 
exercise discretion before disclosure may be made. 


58/ Prior to the Administrative Procedure Act, many agencies 


required no showing by their om attorneys who desired to subpoma 
witnesses but did require considerable showing from private 


‘parties 
Gn er credene, Fn Repeet Ce oe IS Mes Tits 
9-PP- F eo = 
eeeTTey atict ted’ cual dorsbie criticion trom the courte. Talanl 
Steel Co. v. H.L.R.B., 109 F. 2d 9, 18-19 (C.A. 7, 19h0); Bethiches 
- ¥- ¥.L.B.5., Th App. D.C. 52, 120 F. 2d 6k1, 651," 
Tidhi); W.L.E.8. v. Condenser Corp., 126 F. 24 67, 80 (C.A. 3, 19h2). 
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CONCLUSION 
The petitions of Air Transport Associates and Continental 


Charters should be dismissed for lack of prosecution, and the Board's 
orders should be affirmed as to the other petitioners, 


JOHN H. WANNER, 
Deputy General Counsel, 


0. D. OZMENT, 
Associate General Counsel, 
Litigation and Research, 
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APPENDIX 
The provisions of the Federal Aviation Act, 72 Stat..731 (h9 


U.S.C. 1301 et seq) principally involved herein are: 


DEFINITIONS - 


Sec. 101.[72 Stat. 737, h9 U.S.C. 1301] As used in this Act, 
unless the context otherwise requires—— 


* * * % * 


(2) "Interstate air transportation", “overseas air transporta- 
tion", ani "foreign air transportation", respectively, mean the 
carriage by aircraft of persons or property as a common carrier for 
compensation or hire or the carriage of mail by aircraft, in commerce 
between, respectively —— rs 


(a) a place in any State of the United States, or the District 
of Columbia, and a place in any other State of the United States 
or the District of Columbia; or between places in the same State 
of the United States through the airspace over any place outside 
thereof; or between places in the same Territory or possession of 
the United States, or the District of Columbia; 


(b) a place in any State of the United States, or the District 
of Columbia, and any place in a Territory or possession of the 
United States; or between a place in a Territory or possession of 
the United States, and a place in any other Territory or posses- 
sion of the United States; and 


(c) a place in the United States and any place outside thereof; 
whether such commerce moves wholly by aircraft or partly by aire 
craft and partly by other forms of transportation. 
* * + * 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required 
- [72 Stat. 75h, h9 U.S.C. 1371] (a) No air carrier shall 


air transportation unless there is in force a certificate 
Board authorising such air carrier to engage in such 
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* * * * * 
Issuance of Certificate 


(a) (1) The Board shall issue a certificate authorizing the whole 
or any part of the transportation covered by the application, if it 
finds that the applicant is fit, willing, and able to perform such trans- 
portation properly, and to conform to the provisions of |this Act and the 
rules, regulations, and requirements of the Board hereunder, and that 
such transportation is required by the iO convenience and necessity; 
otherwise such application shall be denied 


* * * + * 
CLASSIFICATION AND EXEMPTION OF CARRIERS 
Classification 


Sec, 16. (72 Stat. 771, 49 U.S.C. 1386] (a) The may fron 
time to time establish such just and reasonable cl ‘tions or 
groups of air carriers for the purposes of this title as the nature 
of the services performed by such air carriers shall require; and such 
just and reasonable rules and regulations, pursuant to and consistent 
with the provisions of this title, to be observed by each such class 
or group, as the Board finds necessary in the public interest. 


Exemptions 


(b) (2) The Board, from time to time ani to the extent necessary, 
may (except as provided in paragraph (2) of this subsection) exempt 
from the requirements of this title or any provision thereof, or any 
rule, regulation, term, condition, or Serr prescribed 
any air carrier or class of air carriers, if it finds that the enforce- 
ment of this title or such provision, or such rule, regulation, tern, 
condition, or limitation is or would be an undue burden [on such air 
carrier or class of air carriers by reason of the limited extent of, or 
unusual circumstances affecting, the operations of such air carrier or 


class of air carriers ani is not in the public interest, 
| 


* * * * * 
THE PRESIDENT OF THE UNITED STATES 


Sec. 801. [72 Stat. 782, h9 U.S.C. 1:61] ‘The issuance, denial, 
transfer, amendment, cancellation, suspension, or revocation of, and 
the terms, conditions, and limitations contained in, any certificate 
authorizing an air carrier to engage in overseas or f air 
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Territory or possession, or any permit issuable to any foreign air 
carrier under section 02, shall be subject to the approval of the 
President. Copies of all applications in respect of such certifi- 
cates ani permits shall be transmitted to the President by the 
Board before hearing thereon, ami all decisions thereon by the Board 
shall be submitted to the President before publication thereof. 

* * 8 %8F 
Sec. 100h. [72 Stat. 792, h9 U.S.C. 18h] *# * * 


Power to Issue Subpena 


United States. 


* * * * * 


Sec. 902(f) of the Civil Aeronautics Act of 1938, 52 Stat. 973 
(h9 U.S.C. hOl et seg.) is as follows: 


Divulging Information 


than two years, or both. 


-61- 
The relevant provisions of the Administrative Act, 
60 Stat. Administrative Procedure Act, 60 Stat. 237 (5 U.S.C. 
1001 et seg.) are: 
* * * * 
Sec. 6-[60 Stat. 2h0; 5 U.S.C. 1005] 
* + * * 


Ancillary Matters 


(c) Subpenas.—— Agency 
to any party upon request and, as may be 
upon a statement or 
the evidence sought. Upon contest the court shall 
or similar process or demand to the extent that 
be in accordance with law and, in any proceeding for enf 


issue an order requiring the appearance of the witness 
of the evidence or data within a reasonable time under 
ment for contempt in case of contumacious failure to 


* * * * * 
Sec. 9. [60 Stat. 2h23 5 U.S.C. 1008] In the exercise of any 
‘power or authority ——- 


Jey 2 FEF AE x Bion 


Sanctions and Powers 


— In any case in which application is made for a 
law the agency, with due regard to the rights or 


any 

timely and sufficient appli: 
License with reference to any activity of a contimzing nature shall expire 
until such application shall have been finally determined by the agency. 
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* * * % + 


the Act of July 1h, 1960, 7h State 527 (Pel. 86-661, 86th 
Conge, 2d Sess.) is as follows: 


That the Civil Aeronautics Board (hereafter in this Act referred 
to as the "Board") is ; 


(1) 
from the date 
g any 
and necessity for 
pursuant to Board Order 
Board Order E=1h196 of July 8, 1959, 
not been revoked or otherwise termina’ 
before the date of enactment of this Act; and 


(2) +o confer interim operating authority to engage in sup= 
air transportation for a period not to exceed twenty: 


portation as a supplemental air 

granted under Board Order E=97hh of November 15, 1955, or © 
(B) has an application for a certificate as a supplemental air 
carrier pending before the Board on the date of enactment of 
this Act. 


Sec. 2. (a) Nothing in this Act shall be construed to affect- the 
authority of the Boarde= 


pursuant 
uary 28, 1959, or Board Order Eelh196 of July 8, 1959, or against 
the holder of any operating authority conferred under Board Order 
E-97hh of November 15, 1955, which proceeding or action is. 
pending before the Board on the date of « tment of this Act; or 


(2) to institute, on or after the date of enactment of this Act, 
any enforcement or compliance proceeding or action against the 
holder of any certificate or operating ‘authority referred to: in 
paragraph (1) of this subsection with respect to any violation of 

of the Federal Aviation Act of 1958, (B) the 
ting 


under this Act, may be imposed on the operating 
carrier’ grented wader eerste Se 


Se 
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(b) the authority granted to the Board under this Act shall 
not affect any other authority of the Board to license air carriers 
to engage in supplemental air transportation. 


(c) Any certificate validated, and any operating authority con- 
ferred, by the Board under this Act shall extend to service between 
the State of Hawaii and the other States of the United States to the 
extent that such service was authorized pursuant to Board Order 
E-97hh of November 15, 1955. For the purposes of any such certificate 
or operating authority, the State of Hawaii shall be considered one 
point. 


* * * * * 


Part 292.1 of the Board's Economic Regulations (1) C.F.R., 19h7 
Sapp., 292.1) provided as follows: | 


CLASSIFICATION AND EXEMPTIONS 


Sec. 292.1 Irregular air carriers— (2) Appli 
section shall not apply to any air carrier authorized b 
cate of public convenience ami necessity to engage in 
tion, to Alaskan air carriers, to operations within Al 
non-certificated air carrier engagedin air transportation pursuant to 
special or individual exemption by the Board or pursuant to exemption 
created by any other section of the economic regulations (Parts 202- 
292 of this chapter). 


(b) Classification. There is hereby established a 
of non-certificated air carriers to be designated as * 
Carriers." An irregular air carrier shall be defined 
carrier (1) which does not hold a certificate of public 
necessity under section 01 of the Civil Aeronautics Act of 1938, as 
amended, (2) which directly engages in interstate or overseas air 
transportation of persons and property or foreign air transportation 
of property only, and (3) which does not hold out to the public, expressly 
pr by a course of conduct, that it operates one or more aircraft between 
designated points, or within a designated point, regularly or’with a 
reasonable degree of regularity upon which aircraft it accepts for trans- 
portation, for compensation or hire, such members of the public as apply 
therefor or such property as the public offers. No air carrier shall 
be deemed to be an irregular air carrier unless the air transportation 
services offered and performed by it are of such infreqency as to . 
preclude an implication of a uniform pattern or normal tency of 
operation between, or within, such designated points. thin the meaning 
of this definition a "point" shall mean any airport or place where air 
craft may be landed or taken-off, including the area wi a 25-mile 
radius of such airport or place. 


=6h- 


(c) Exemptions--(1) General. . Except as otherwise provided 
in this section, irregular air carriers shall be exempt from all 
provisions of Title IV of the Civil Aeronautics Act of 1938, as 
amended, other than the following: 


(4) Subsection )01(1) (Compliance with Labor Legislation); 
(44) Section 03 (Tariffs); 


(444) Subsection h0h(a) (Carrier's Duty to Provide Service, etc.), 
only in so far as lsaid subsection requires air carriers to provide 
safe service, equipment, and facilities in connection with air trans- 
portation; 

(4v) Subsection h0k(b) (Discrimination); 


(v) Subsection h07(a) (Filing of Reports): Provided, That 
no provision of any rule, regulation, term, condition or limitation 
prescribed pursuant to said subsection )07(a) shall be applicable to 
irregular air carriers unless such rule, regulation, term, condition 
or limitation expressly so provides; 


(vi) Subsection }07(b) (Disclosure of Stock Owership); 


(vii) Subsection )07(c) (Disclosure of Stock Ownership by Officers 
or Directors); 


(viii) Subsection }07(d) (Form of Accounts): Provided, That no 
provision of any rule, regulation, term, condition or limitation 
prescribed pursuant to said subsection }07(d) shall be applicable to 

air carriers unless such rule, regulation, term, condition 
or limitation expressly so provides; 


(ix) Subsection 07(e) (Inspection of Accounts and Property); 


or any substantial part thereof, of another 
for any irregular air carrier to consoli- 
irregular air carrier, and (c) for any 


air 
to acquire control of another 
air carrier which consolidates or merges 


then 30 days following the consummation of the transaction, a report 
indicating in reasonable detail the nature and result of the trans- 


=i 
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(xi) Subsection )09(a) (Interlocking Relationships): Provided, 
That if an application by any irregular air carrier for approval of 
an interlocking relationship in existence on the effective date of 
this section is filed with the Board prior to a date 30 days after 
the effective date of this section, such air carrier may 
officer, director, member, or stockholder involved in 
ship pending final disposition by the Board of said app 
Provided, further, That irregular air carriers shall be exempt from 
subsection )09(a) in so far as said subsection would make it unlawful, 
without prior approval by the Board, (a) for any irregular air carrier 
to have and retain an officer or director who is an officer, director, 
or member, or who as a stockholder holds a controlling interest, in 
another irregular air carrier, (b) for any irregular air carrier, 
knowingly and willfully, to have and retain an officer or director 
who has a representative or nominee who represents such officer or 
director as an officer, directér, or member, or as a stockholder 
holding a controlling interest in another irregular air carrier; 


(xii) Subsection 409(b) (Profit from Transfer of Securities); 
(xiii) Section 410 (Loans and Financial Aid); 
(xiv) Section 411 (Methods of Competition); 


(xv) Section 412 (Pooling and Other Agreements): Provided, 
That irregular air carriers shall be exempt from section 
60 days after the effective date of this section: 


with the Board a copy or a memorandum of certain contrac 
ments (other than contracts or agreements for pooling or apportioning 
earnings, losses, traffic, service or flying equipment), jor of modi- 
fication or cancellations thereof, between such carrier and any 

other irregular air carrier; 


(xvi) Section 13 (Form of Control); 

(xvii) Section 1) (Legal Restraints); 
(xviii) Section 15 (Inquiry into Air-Carrier Management); 

(xix) Section 416 (Classification and Exemption of Carriers). 


(2) Additional exemptions for irregular air carriers u 

small aircraft. Subdivisions (ii), (iv), (vi), (vii), @), 

(xiii) and (xv) of subparagraph (1) of this paragraph not apply 
to any irregular air carrier which does not utilize in its air trans- 
portation services any single aircraft unit having an allowable gross 
take-off weight in excess of 10,000 pounds, or three or more aircraft 
units (not including any aircraft unit having an allowable gross take- 
off weight of less than 6,000 pounds) having an aggregate allowable 
gross take-off weight in excess of 25,000. pounds. 
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(3) Additional) temporary exemptions in foreign air transporta- 
tion. Notwithstanding any other provisions of this section, irregular 
aizicarcters for’aigevtod, of: thirestmonthetatteritheefractiveliaatel ae 
of this section, shall, with respect to foreign air transportation of — 
persons, Delexenptiframi ely prorsstonsio sees eee 
section Bot (2))ani 403 of the Civil Aeronautics Act of 1938, as 
amenied, only, however, to the extent that such foreign air transporta- 
tion of persons is confined to operations of the type exempted under ¥ 
this section prior to this revision of such section. 


(4) Approval of certain interlocking relationships. 
extent that any officer or director of an irregular air carrier would, 
without prior iE SDREONAE Dy; te Doent 9 bes ni Lee ee eee 
of subsection 109 (a) (3) of the Civil Aeronautics Act of 1936, as. 
amended, by reason of any interlocking relationship with another 
irregular afr carrier, such relationship is hereby approved. 


(5). Effect on other statutes. ‘The exemptions hereinabove granted 
from certain provisions and requirements of sections 08, 09, and h12 
shall not constitute an order made under such sections, within the 
meaning of section 1), and shall not confer any immnity or relief 
from operation of the “antitrust laws," or other statute (except 
the Civil Aeronautics Act of 1938, as amended aia with respect to any 
gp grr SS We agreement otherwise within 
the purview of such section. 

(6) tional reports by irregular air carriers. Qn or before 

7, and thereafter on or before the 20th day of every October, 


irregular 
paps ge + erie areas, TN 
ment of such utilisation, 
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(a) Registration for exemption —— (1) Letter of tion 
required. From and after 60 days after the effective date of this 
section no irregular air carrier may engage in any form of air trans- 
portation unless there is then outstanding ani in effect with respect 
to such air carrier a letter of registration issued by the Boards 
Provided, That if any irregular air carrier, otherwise authorized to 
engage in air transportation pursuant to this section, shall file with 
the Board within 60 days after the effective date of this 
application for a letter of registration, such applicant 
in such air transportation until such letter has been issued, or such 
applicant has been notified that it appears to the Board that such 
applicant is not entitled to the issuance of such letter, 


(2) Issuance of letter of registration. Upon the filing of 
proper application therefor, the Board shall issue, to any irregular 
air carrier, a letter of registration which unless otherwise sooner 
rendered ineffective, shall expire and be of no further force and effect, 
upon a finding by the Board that enforcement of the provisions of section 
401 (from which exemption is provided in this section) would be in the 
public interest and would no longer be an undue burden on such irregular 
air carrier or class of irregular air carriers. i aca 
be certified to by a responsible official of such as being 
correct, and shall contain the following information: aS Dates (ii) 
name of carrier; (4ii) mailing address; (iv) location of principal op- 
erating base; (v) if a corporation, the plece of incorporation, the 
name and citizenship of officers ani directors and a statement that at 
least 75 per centum of the voting interest is owned or controlled by 
persons who are citizens of the United States or of one of its pos- 
sessions; (vi) if an individual or partnership, the name and citizenship 
of owmers or partners; (vii) the types and mumbers of each type of air- 
craft utilised in air transportation. Such application shall be submitted 
in duplicate in letter form or on C.A.B. Form No. 2789 1/ which is 
available on request for the convenience of applicants. 


(3) Non-transferability of letter of registration. A letter of 
registration shall be non-transferable and shall be effective only with 
respect to the person named therein. 


on of letter of registration. Letters of registration 
opinion of the Board, 


Revocation of letter of registration. Letters of registration 
shall be subject to revocation, after notice and 
and willful violation of any provision of the Civil 
1938, as amended, or of any order, rule or regulation 
gach provision, or of any term, condition or limitation 
issued under said act ©r regulations. 


1/ Filed as part of the original document. 
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(e) “Separability. If any provision of this section or-the .~ - 
2 thereof to any air transportation, person, class of = =< 
persons, or circumstances is held invalid, the remainder of the Se 
section andthe application of such provisions to other air trans= ~ 
portation; persons, classes of persons, or circumstances shall not 
be affected thereby. [Regs., Serial No. 388, May 5, 197, effective: 
Jane-10, 19475 12 F.R. 3077] ee 


cs 
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|  COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Whether the Civil Aeronautics Board’s action in 
denying petitioners’ applications for renewal or new 
authority to engage in air transportation with the result 
of terminating their existing temporary permission so 
to engage was in violation of Section 9 (b) of the 
Administrative Procedure Act or deprived petitioners 
of property without due process of law. 


| 2. Whether petitioners’ violations of the Civil Aero- 
nauties Act, on which the Board’s decision to deny 
them renewal or new authority was based, were 
properly in issue in the Board’s proceeding and, if so, 
whether petitioners were on notice thereof. 


3. Whether the Board was precluded by Section 9 (b) 
of the Administrative Procedure Act, its own orders 
or otherwise, from terminating petitioners’ prior do- 
mestic operating authority before final disposition of 
the overseas and foreign aspects of its proceeding. 


_4, Whether the Board is required by this Court’s 
decision in United Air Lines v. CAB, — U.S. App. 
D.C. —, 278 F.2d 446 (1960), to reassess the grounds 
for its denial of petitioners’ applications. 


| 5. Whether the Board acted arbitrarily in denying 
the applications of petitioners Air Cargo Express, Inc., 
and Central Air Transport, Inc. 


| 6. Whether there was any prejudicial error in the 
Board’s refusal to permit its employees to testify to the 
condition of the books and records of petitioner Currey 
Air Transport, Ltd., when such testimony was irrele- 
vant to the Board’s ultimate decision and was as to 
facts to which Currey had at least equal access. 
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IN THE 


United States Court of Appeals 


For tHe District oF CoLUMBIA CIRCUIT 


Nos. 15,015, 15,026, 15,039, 15,041, 15,042 


Great Laxes AIRLINES, INc., CurREY AIR TRANSPORT, 
Lrp., TRaNns-ALASKAN AIRLINES, INC., CENTRAL 
Am Transport, Inc., Aim TRANSPORT ASSOCIATES, 
Inc., CONTINENTAL CHARTERS, Inc., AiR CARGO 
Express, Inc., Petitvoners, 

Vv. 
Crvm AERONAUTICS Boarp, Respondent. 


Unirep Am Liss, Inc., Eastern Am Lrxzgs, INc., 
Pan AMERICAN Wortp Arrways, INC., ATCHISON, 
Topeka & Santa Fe Ramway Co., Trans WORLD 
Areuines, INc., AMERICAN AIRLINES, Inc., DELTA 
Ar Lives, Inc., Nortowest Amines, INc., 
Nationa Areuines, Inc., Intervenors. 


ON PETITIONS FOR REVIEW OF ORDEES OF THE 
CIVIL AERONAUTICS BOAED 


CONSOLIDATED BRIEF FOR INTERVENORS 
COUNTERSTATEMENT OF THE CASE 


This case represents another phase of the Large 
Irregular Air Carrier Investigation instituted by the 
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Civil Aeronautics Board in 1951.’ That investigation 
was initiated to determine whether there was a need 
for supplemental air service, and, if so, the scope 
thereof, the type of authority to be granted and who 
should be authorized to engage in such service. A final 
decision on the domestic aspect of the case was rendered. 
by the Board in 1959. The petitioners are among the 
applicants found unfit by the Board for any kind of 
authority to engage in domestic supplemental air serv- 
ice. Intervenors are trunkline air carriers and rail- 
roads that participated in the proceeding below. 


Background 
In 1938 Congress passed the Civil Aeronautics Act, 
52 Stat. 973 et seq., the broad purpose of which was to 
provide for the regulation of the air transportation 
industry in the public interest. Title IV of the Act, 
reenacted without relevant substantive change as the 
Federal Aviation Act of 1958, 72 Stat. 737 et seq., 49 
U.S.C. § 1301 et seqg., deals with economic regulation 
of the industry. Its heart is Section 401, which pro- 
vides that no ‘‘air carrier’’ shall engage in ‘‘air trans- 
portation’? unless it holds a certificate issued after 
application and hearing and upon a showing that the 
public convenience and necessity require its services 
and that it is fit, willing and able to provide the services 
and to comply with the Act and the Board’s rules and 
regulations thereunder. 
The definitions of ‘“‘air carrier”’ and ‘‘air transpor- 
tation”’ were made broad enough to cover the sporadic, 


1 Two other aspects of the case have been before this Court on 
review. See American Airlines v. CAB, 98 U.S. App. D.C. 348, 
235 F. 2d 845 (1956), cert. denied, 353 U.S. 905 (1957) ; United 
Air Lines v. CAB, —— U.S. App. D.C. ——, 278 F. 2d 446 
(1960), pet. for cert. pending. 
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nonscheduled flights of certain small operators as well 
as the regular, scheduled airlines of the time. Con- 
gress therefore framed Section 416 (b), which provides 
that the Board may exempt from the enforcement of 
Title IV or any of the provisions thereof any air car- 
rier or class of air carriers upon findings that such 
enforcement “‘is or would be an undue burden”’ on the 
carrier or class ‘‘by reason of the limited, or unusual 
circumstances affecting the operations of’’ the carrier 
or class ‘‘and is not in the public interest.’’ 


Pursuant to the power granted by section 416 (b) the 
the Board (then the Civil Aeronautics Authority), in 
one of its first acts, issued a regulation ‘“‘temporarily 
exempting nonscheduled operations from certain pro- 
visions of Title IV of the Civil Aeronautics Act of 
1938.’?? Regulations 400-1, enacted October 18, 1938 
(Pet. Br. App. A).* All that was required for exemp- 


tion—‘until the Authority shall adopt further rules, 
regulations or orders with respect of such matter’’— 
from the provisions of Title IV, with two exceptions 
not material here, was engagement in the operations 
described in the Regulation. Neither application nor 
registration was required. 


In 1944 the Board initiated an investigation into 
matters relating to nonscheduled air transportation. 
Although the hearing in this investigation was con- 
cluded before the impact of postwar availability of 
surplus aircraft had been felt, the Board did not issue 


2 Emphasis is supplied in all quotations in this brief except as 
otherwise noted. 
3 References herein to Petitioners’ Brief (Pet. Br.) are to the 


consolidated brief filed by Great Lakes Airlines, Inc., et al. (No. 
15,015) and Central Air Transport, Inc. (No. 15,026). 
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its opinion until 1946, and it found that the end of 
World War II had produced a huge surplus of air- 
craft and trained pilots, and this, coupled with the 
expanded general acceptance of air transportation, 
caused a need for a re-examination of the Board’s 
responsibilities in the area. See Investigation of Non- 
Scheduled Atr Services, 6 C.A.B. 1049, 1051 (1946). 
For the time being, the Board promulgated Amend- 
ment No. 2 to Section 292.1 (originally Regulations 
400-1), to become effective on June 15, 1946. (Pet. 
Br. App. B). This amendment retained the provisions 
of the previous exemption but required, in addition, 
the filing of reports on postwar nonscheduled opera- 
tions. This regulation, like its predecessor, was by its 
terms temporary. 


Within a year the Board, prompted by the need for 
‘protection of the public from improper practices by 
such non-certificated carriers and protection of the 
certificated carriers against unregulated competition,”’ 
(Statement accompanying Regs., Ser. No. 388, May 5, 
1947, 12 Fed. Reg. 3076) further amended Section 
292.1. By this amendment irregular carriers were sub- 
jected to enforcement of additional provisions of the 
Act and were required to obtain letters of registration. 
These letters of registration were issued upon applica- 
tion as a matter of course. It was provided that each 
letter of registration “‘should expire and be of no fur- 
ther force and effect, upon a finding by the Board 
that enforcement of Section 401 (from which exemp- 
tion is provided in this section) would be in the public 
interest and would no longer be an undue burden on 
such irregular air carrier or class of irregular air car- 
riers.”’ (§ 292.1 (d) (2), 12 Fed. Reg. 3078). The 
letters merely gave the Board the opportunity to know 


which carriers intended to operate under the exemption 
and their principal operating base, and the regulation 
still provided, in effect, a blanket exemption for which 
no application was necessary. 


By August of 1948 there were 109 letters of regis- 
tration outstanding. The Board again amended Sec- 
tion 292.1, this time to terminate the automatic issuance 
of the letters. (ER-130, August 6, 1948, 13 Fed. Reg. 
4627). 


In 1949 the blanket exemption was terminated. The 
Board at that time recognized the need for defining 
“the scope of the carriers’ authority with more par- 
ticularity than is possible under a blanket exemption 
authority such as § 292.1.” (ER-142, April 13, 1949, 
14 Fed. Reg. 1879, 1881). By this same amendment 
the Board made provision for the filing of applications 


for individual exemptions. These applications were 
to be heard separately, and the grant or denial of an 
exemption was to be based on the individual applicant’s 
qualifications. The existing large irregular carriers 
were permitted to continue operation to the extent 
allowed by Section 292.1 pending final disposition of 
their individual applications. 


After hearing a significant number of the individual 
applications and granting 17 exemptions limited to 
two years and tentatively denying a number of others 
the Board concluded that the process undertaken was 
not the most efficient procedure for determining the 
desirability and scope of the irregular air carriers’ 
operations. Accordingly, a new process of investigation 
was initiated. 
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Institution of the Proceeding Below 


On September 21, 1951, The Board instituted a pro- 
ceeding, the Large Irregular Air Carrier Investigation, 
Docket No. 5132, e¢ al., into which all of the applications 
for individual exemptions were consolidated, as well 
as all proceedings theretofore had on such applications. 
(J.A. 1-9, 29-30). In addition, an opportunity was 
afforded to apply for certificates under Section 401 and 
have such applications consolidated into the proceed- 
ing. (J.A. 33, 36). Petitioners, which had filed appli- 
cations for exemptions, did so. (J.A. 311-13). 


In its orders defining the scope of the proceeding 
the Board clearly stated the procedure to be followed, 
the issues, the status of the irregular carriers pendente 
lite and the effect of its final decision upon their exist- 
ing exemptions. The Board made the following two 
points that are particularly relevant to the contentions 


of the petitioners: 


1. Whatever existing permission to operate under 
exemption any of the applicants had would terminate 
upon the denial to it of the authority that might be 
granted to others as a result of the proceeding. (J.A. 
24-27). 


2. Proposals that there be excluded from the pro- 
ceeding all evidence relating to violations of the Act 
or of the Board’s regulations occurring before the 
investigation was instituted were rejected. (J.A. 19- 
20). In this regard the Board said such evidence would 
be received and would be one factor to be considered 
in passing upon the various applications. 
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The Course of the Proceeding Below 


Hearings in the investigation began in 1952. In 1954 
the Board split the proceeding, determining that it 
should decide at once on the scope of the authority 
to be granted to large irregular carriers and leave 
until later a decision as to which applicants were 
qualified and what form the grant of authority should 
take. (J.A. 61-67). Before this decision was made 
the qualifications of the petitioners Central Air 
Transport, Currey Air Transport and Great Lakes 
Airlines had been heard by the Board’s Examiners. 
(J.A. 67-572). The Examiners’ report was issued in 
March of 1955 after briefing by the parties. They 
treated of the so-called ‘‘public interest’’ issues the 
Board had assigned for immediate decision and of the 
qualifications of those applicants as to which evidence 
had been taken. Central, Currey and Great Lakes 
were found unsuitable for authorization by the Exam- 
iners because of their unwillingness to conform to the 
Act. (J.A. 444-55, 502-33). Thereafter hearings were 
resumed with respect to the qualifications of carriers 
not already heard on this issue and reopened with 
respect to those such as Great Lakes which already 
had been heard. (J.A. 882). 


In November 1955 the Board issued a decision, after 
the receipt of briefs and oral argument, deferring con- 
sideration of the qualifications of the applicants but 
determining the new scope of authorization for ir- 
regular carriers (now called supplemental carriers). 
(J.A. 573-625). All applicants, with the exception of 
certain carriers whose authority had been previously 
revoked, were granted interim exemptions to conduct 
operations on the new scale adopted by the Board— 
pending final disposition of the case. (J.-A. 639-44). 
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These were the exemptions set aside by this Court in 
American Airlines v. CAB, 98 U.S. App. D.C. 348, 235 
F. 2d 845 (1956), cert. denied, 353 U.S. 905 (1957). 


Hearings on qualifications were finally completed 
in May 1956. A second round of briefs was filed with 
the Examiners, a second Initial Decision was rendered 
in January 1957, in which the Examiners concluded 
that the petitioners were unqualified. (J.A. 1023-35, 
1046-53). This initial decision incorporated with cer- 
tain modifications the Examiners’ first decision on 
qualifications, except for the ultimate findings. 


The Board's Orders 

Second rounds of briefs and oral argument to the 
Board were afforded the parties, and on January 28, 
1959, by Order No. E-13436, the principal order under 
review, the Board granted supplemental certificates* 
to carriers it found qualified authorizing domestic 
operations of the same scope covered by the interim 
exemptions but denied petitioners’ applications for 
certificates and exemptions insofar as domestic air 
transportation was concerned. (J.-A. 1109-1252, 1273- 
79). Petitioners were found unqualified for any kind 
of authority, the Board adopting the Examiners’ find- 
ings with respect to them, for the most part, and reject- 
ing many of the arguments advanced by petitioners in 
this Court. (J.A. 1184-87, 1188-91, 1192-1205). Deci- 
sion upon applications for overseas, intraterritorial 
and foreign air transportation was deferred until fur- 
ther order of the Board. (J.A. 1276-77). As a result 
of this decision, whatever domestic operating rights 


4 The Board’s authority to issue certificates of this type was upset 
by this Court in United Air Lines v. CAB, —— U.S. App. D.C. 
—,, 278 F. 2d 446 (1960), pet. for cert. pending. 
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petitioners possessed terminated. Petitioners and 
others filed petitions for reconsideration, raising the 
same contentions now before this Court; they were 
considered by the Board and rejected in Order No. E- 
14449, September 15, 1959. (J.A. 1346-87). 


Identity and Background of Petitioners 

While petitioners® in effect concede the adequacy of 
the Board’s findings by failing to designate any of the 
evidentiary record and to brief the point, it is well 
to summarize the findings on their qualifications, since 
the conduct of petitioners underlying such findings has 
a direct bearing upon their contention that violations 
of law were not in issue in the proceeding below. 


Great Lakes Airlines, Currey Air Transport, 
Rirlines 


Trans-Alaskan Ai 

Petitioners Great Lakes, Currey and Trans-Alaskan 
must be treated together. While three separate oper- 
ating authorizations are involved and three different 
sets of applications were before the Board in the pro- 
ceeding below, these three petitioners were for all 
intents and purposes the same enterprise, as the car- 
rier components of an irregular air carrier “‘combine.”’ 
The mechanics of ‘‘combine’’ operations are already 
familiar to this Court from its review of the Board’s 
decision in Twentieth Century Air Lines, Inc., et al., 
Compliance Proceeding, 21 C.A-B. 133 (1955), aff’d 
sub nom. North American Airlines v. CAB, 100 U.S. 


* This brief is addressed to the consolidated brief filed by peti- 
tioners Great Lakes Airlines, Currey Air Transport and Trans- 
Alaskan Airlines (No. 15,015) and Central Air Transport (No. 
15,026) and the brief filed by petitioner Air Cargo Express (No. 
15,042). The petition of California Air Charter (No. 15,016) has 
been dismissed by stipulation. Petitioners Air Transport Asso- 
ciates (No. 15,039) and Continental Charters (No. 15,041) did not 
file briefs; their petitions should be dismissed. 
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App. D.C. 5, 240 F. 2d 867 (1956), cert. denied, 353 
U.S. 941 (1957). The objective is to hold out to the 
public and operate a combined air transportation serv- 
ice under one name, while reporting flights to the Board 
as those of separate carriers in order to maintain the 
appearance of lawful operation within the scope of 
their individual authority. 


The dominant figure in this combination of carriers 
(known as the “‘Skycoach’’ combine from the trade 
name of the ticket agency organization under which the 
combined service was sold and advertised) were Great 
Lakes Airlines and its sole owners, Mr. and Mrs. I. E. 
Hermann. (J.A. 516). Through a variety of enter- 
prises wholly owned by themselves, the Hermanns pro- 
vided carriers controlled by them with aircraft (J.A. 
507, 508, 1049), maintenance service (J.A. 508, 1049), 


and airplane crews from a pool of pilots supervised 
by Great Lakes’ personnel (J.A. 508, 1049). The com- 
bined services of these carriers were advertised and 
sold to the public through a ticket agency organization 
likewise controlled by the Hermanns. (J.A. 519-22). 


The transactions by which the Hermanns acquired 
control of Currey (J.A. 509-13) and Trans-Alaskan 
(J.A. 1049-51, 1052-53) were never submitted to or 
approved by the Board. Rather, these acquisitions 
were carried out through nominees in transactions 
designed to conceal the identity of the true parties in 
interest. The business practices of the Skycoach com- 
bine likewise left much to be desired from the view- 
point of a public service company dealing with its 
customers and creditors. Thus, the authorized signa- 
tories on the Currey bank account in Los Angeles used 
fictitious names. (J.A. 506-7). Transportation was 
offered to certain segments of the public at rates below 
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published tariffs. (J.A. 52425). The Hermanns 
formed a corporation whose function was solely to 
maintain a bank account as a repository for Great 
Lakes’ funds (J.A. 518), and which Mrs. Hermann 
flatly admitted was for the purpose of avoiding attach- 
ments by judgment creditors (J.A. 528). 


The participation of these petitioners in unapproved 
transfers and acquisitions of control of air carriers 
in violation of Section 408 of the Act, the pooling of 
facilities and traffic without approval in violation of 
Section 412, and the operation of a combined service 
beyond the scope of their operating authority and in 
violation of the Board’s Regulations and Section 401, 
were undertaken deliberately and willfully and fully 
warranted the Board’s decision to deny their applica- 
tions for continued authority to engage in air trans- 
portation. In this respect, the acts of Great Lakes 
Airlines were particularly offensive in view of the fact 
that it was already the subject of an earlier order of 
the Board requiring it to cease and desist from the 
very practices brought out in the proceeding below 
(J.A. 526). One aspect of the evidentiary hearing of 
these applications was the effort of Skycoach principals 
to conceal these transactions and relationships from the 
Civil Aeronautics Board. The Examiners, the first- 
hand observers of the demeanor of witnesses, found 
that ‘‘the testimony of Robert Smith [of Currey] and 
Ida Mae Hermann in this proceeding is fraught with 
so many inconsistencies and so much evasiveness and 
lack of candor that it cannot be allowed to pass without 
comment”’ (J.A. 527), and that because “‘of the im- 
portance of their positions in Currey and Great Lakes, 
the character of their testimony is an important factor 
to consider in determining whether Currey and Great 
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Lakes should be entrusted with authority to engage 
in any type of air transportation’? (J.A. 528-29). 
Indeed, the Examiners concluded that the conduct of 
Smith and Mrs. Hermann “‘was tantamount to a refusal 
to testify within the meaning of Section 902(g) of 
the Act.” (J.-A. 512). 
Central Air Transport 

Petitioner Central Air Transport was acquired by 
its present owners and operators several months after 
the carrier that had previously employed them lost 
its common carrier authority in a Board revocation 
proceeding. (J.A. 444-45, 451). From that time 
forward, Central Air Transport was little more than 
a paper company that furnished its operating authority 
to other persons for sums paid to its owners, who 
exercised no control over operations reported to the 
Board as those of Central. Through the time of hear- 
ing, it appears that this occurred on no fewer than 
four oceasions. After reviewing the record as to these 
four transactions, the Examiners found that the 
“evidence is conclusive that Central had no control 
over the flights operated pursuant to the agreements 
with Republic Aircoach, Airline Tickets, and it is per- 
suasive that it had no control over its operations under 
the Briten-Mansfield and Panamint agreements.’’ 
(J-A. 451-52). 


Central’s business practices under these arrange- 
ments were questionable. With respect to payments 
from one source for use of the Central operating au- 
thority, one of its owners testified that payments were 
made to the individual owners “‘rather than to Central 
in order to avoid attachment by creditors.”? (J.A. 449). 
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The Examiners in 1957 reiterated their finding that 
“‘on at least four different occasions since its reactiva- 
tion in September 1950, [Central] has allowed other 
parties engaged directly or indirectly in air transporta- 
tion to acquire control over its operation in violation 
of the provisions of the Act and the Economie Regula- 
tions.”’ (J.A. 959). The Board affirmed the Exam- 
iners’ findings after considering Central’s exceptions 
thereto, stating that the “‘repeated, recurring nature 
of applicant’s conduct evinces an ingrained preference 
for letting others operate under its authorization while 
sitting back and collecting such returns as the use of 
its authorization may bring.’”’ (J.A. 1189). 


Air Cargo Express 
Petitioner Air Cargo Express is simply the corporate 
enterprise to which the owners and management of 


the carrier Air Transport Associates succeeded when 
the operating authority of the latter was revoked by 
the Board for willful and knowing violations of the 
Act. Air Transport Associates Enforcement Proceed- 
ing, 14 C.A.B. 601, 805 (1951), aff’d sub nom. Air 
Transport Associates v. CAB, 91 U.S. App. D.C. 147, 
199 F. 2d 181 (1952), cert. denied, 344 U.S. 922 (1953). 
After the Air Transport Associates revocation, the 
stock of Air Cargo Express was held by persons closely 
associated with the former company through business 
and family relationships. (J.A. 904). In September 
1955, five persons who were owners and active in the 
management of Air Transport Associates, including 
its chief officer, Mr. Heacock, succeeded to the stock 
ownership of Air Cargo Express. (J.A. 903). Just 
prior to the hearing, Mr. Heacock sold his stock to 
one of his associates, but the other ex-officials of Air 
Transport Associates continued in control of Air Cargo 
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Express. (J.A. 903-4). The Examiners found that it 
was ‘‘apparent that Air Cargo Express is owned and 
controlled and managed by the group of persons which 
constituted (with the exception of Mr. Heacock) the 
management of Air Transport Associates, Inc., when 
the Board found that the latter carrier could not be 
entrusted with operating authority and that its license 
must be revoked” (J.A. 904), and that the group, even 
under a new corporate guise, could not be entrusted 
with operating authority in the future (J.A. 905). 
The Board also found that this group ‘‘shared the 
responsibility for the flagrant violations which led to 
[Air Transport Associates’] revocation,” and that the 
mere adoption of a new corporate identity and the 
passage of time was insufficient to ‘‘establish reforma- 
tion or future compliance.’’ (J.A. 1186-87). The 
Board held that the magnitude of the violations com- 


mitted by Air Transport Associates under the manage- 
ment and direction of the group in control of Air Cargo 
Express would not permit a finding that Air Cargo 
Express could be trusted to conform to the require- 
ments of the Act and the Board’s regulations in the 
future. (J.A. 1185, 1187). 


RELEVANT STATUTES 
Provisions of the Administrative Procedure Act and 
the Federal Aviation Act of 1958 that are relevant 
are set out in an appendix to this brief. 


SUMMARY OF ARGUMENT 
L 


The petitioners engaged in purportedly nonscheduled 
operations under a general regulation of the Civil 
Aeronautics Board exempting nonscheduled operations 
from the licensing and other requirements of the Civil 
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Aeronautics Act. They claim thereby to have acquired 
licenses that could be terminated only pursuant to the 
procedure provided for in the second sentence of Sec- 
tion 9 (b) of the Administrative Procedure Act. That 
they did not thus obtain licenses protected by the 
provisions of the APA is established by the decision of 
this Court in Cook Cleland Catalina Airways v. CAB, 
90 U.S. App. D.C. 220, 195 F. 24 206 (1952). 


Moreover, if it be assumed that petitioners were the 
holders of “licenses,” such licenses were temporary 
and could be terminated by the Board by any proce- 
dure satisfying the requirements of due process of law. 
The proceeding below was in the nature of a licensing 
proceeding, and the petitioners’ licenses, if such they 
were, were terminated upon their failure to qualify 
in that proceeding for renewal or new licenses of sub- 
stantially similar scope. Furthermore, even if the 
proceeding below is treated as one for revocation of 
petitioners’ licenses, their disqualifying conduct fell 
within the specific exception in the second sentence 
of Section 9 (b) for “‘cases of willfulness.”? 


If petitioners acquired property rights by making 
investments in reliance on the blanket permission to 
operate of which they took advantage, no more was re- 
quired than that they be accorded due process of law 
before being made to cease their operations. Standard 
Airlines v. CAB, 85 U.S. App. D.C. 29, 177 F. 24 18 
(1949). They had a full measure of due process in the 
proceeding below; they were heard at length evi- 
dentially and on brief and in oral argument. 


I. 


Prior violations of statute and regulations by the 
petitioners were properly considered by the Board in 
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determining that they were not qualified for new oper- 
ating authority. Such consideration was proper 
whether the violations were established in the proceed- 
ing in which they were considered or in some separate 
proceeding. Past conduct is clearly relevant to present 
fitness. 


Petitioners were fully on notice that their prior 
violations of the Act and of the Board’s regulations 
would be considered by the Board in passing upon their 
license applications. The Board, in a licensing pro- 
ceeding, need not, indeed cannot reasonably be required 
to give detailed notice of the precise violations it will 
consider. It is sufficient that the petitioners were given 
full opportunity to meet the charges against them. 


Til. 


The Board properly terminated whatever prior do- 
mestie operating authority petitioners had upon its 
final decision not to grant them a renewal thereof. 
The Board’s action in terminating only the domestic 
authority and in deferring action with respect to for- 
eign, overseas and intraterritorial operations was 
within its power. 


IV. 


The petitioners were found unqualified for any kind 
of authority. There is, therefore, nothing in this 
Court’s decision in United Air Lines v. CAB, — US. 
App. D.C. —, 278 F. 2d 446 (1960), that requires 
a reassessment of their qualifications. The contrary 
contention of the petitioners was rejected by this Court 
in its denial of previous motions to remand the case. 
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V. 


Neither Central Air Transport nor Air Cargo Ex- 
press was treated arbitrarily by the Board. The denial 
of Central’s application was grounded in repeated 
violations of the Act which the Board found evinced 
“‘an ingrained preference”’ for illegal activities, while 
the applicants with which Central compares itself en- 
gaged in what the Board found were only isolated in- 
stances of misconduct. The Board properly denied 
the applications of Air Cargo Express on the ground 
that its owners had participated in the ownership and 
management of a carrier that was a flagrant violator. 
The belated change of ownership asserted by Air Cargo 
Express in its petition to the Board for reconsideration 
was, as the Board properly found, not an adequate 
reason for reopening the record. 


ARGUMENT 


I. PErrrioNeErs’ ‘‘LICENSES’’ WERE NOT ILLEGALLY 
REVOKED 


Petitioners urge that the Board has illegally revoked 
or canceled their existing licenses and has thereby 
deprived them of valuable property rights without due 
process of law. The argument is based upon an odd 
amalgam of Section 9 (b) of the Administrative Pro- 
cedure Act® and the due process clause of the Fifth 
Amendment to the Constitution. 


The contention, whatever its statutory or constitu- 
tional basis, is wholly without merit. Petitioners were 
not the holders of licenses protected by the provisions 
of Section 9 (b) on which they rely. Their “‘licenses’’ 


* 60 Stat. 242, 5 U.S.C. § 1008. 
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were not revoked or annulled ; rather, petitioners failed 
to prove themselves qualified for a renewal thereof. 
Finally, apart from Section 9 (b), petitioners had a 
full measure of due process of law. In the proceeding 
below they produced reams of evidence, their witnesses 
were heard at length, and they briefed and argued the 
questions involved on several occasions. The eviden- 
tiary cases of petitioners Great Lakes, Currey and 
Trans-Alaskan, for example, consumed 53 hearing days. 


4. THERE WAS NO VIOLATION OF SECTION 9 (B) OF THE 
ADMINISTRATIVE PROCEDURE ACT 
It is important to note initially how narrow and 
technical is the petitioner’s argument based upon Sec- 
tion 9 (b) of the Administrative Procedure Act. The 
second sentence of Section 9 (b) provides: 


“Except in cases of willfulness or those in which 
public health, interest or safety requires otherwise, 
no withdrawal, suspension, revocation, or annul- 
ment of any license shall be lawful unless, prior to 
the institution of agency proceedings therefor, 
facts or conduct which may warrant such action 
shall have been called to the attention of the li- 
censee by the agency in writing and the licensee 
shall have been accorded opportunity to demon- 
strate or achieve compliance with all lawful 
requirements.” 


Insofar as the thrust of their argument on this score 
can be pieced out from their brief, petitioners’ con- 
tention must be simply that they were not given the 
notice and ‘‘second chance’’ guaranteed by this provi- 
sion ‘“‘except in cases of willfulness. ...”’ 


The contention assumes, contrary to the facts, that 
petitioners held licenses, that their “‘licenses” were 
protected by the quoted provision of Section 9(b), that 
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such ‘licenses’? were revoked or annulled and that 
petitioners’ were not ‘cases of willfulness’’ within the 
specific exception to Section 9(b). 


1. PETITIONERS WERE NOT THE HOLDERS OF LICENSES 


What are the “‘licenses”’ that petitioners allege were 
illegally revoked by the Board in the proceeding below? 


They are not the interim exemptions that were 
granted to petitioners and other applicants as a result 
of the Board’s 1955 policy decision in the proceeding 
below, the authorizations that were set aside by this 
Court in American Airlines v. CAB, 98 U.S. App. D.C. 
348, 235 F. 2d 845 (1956), cert. denied, 353 U.S. 905 
(1957). Those exemptions by their terms were tem- 
porary and were to terminate 60 days after the Board’s 
final decision in the proceeding (J.A. 642). 


They are not the letters of registration that were 
issued to the petitioners after amendment of the non- 
scheduled exemption regulation in 1947. Petitioners 
themselves state that they had acquired their licenses 
before the letters of registration issued. (Pet. Br. p. 
12). Furthermore, the regulation itself provided 
(§ 292.1(d) (2)) that each letter of registration should 
“expire and be of no further force and effect, upon 
a finding by the Board that enforcement of the pro- 
visions of Section 401 (from which exemption is pro- 
vided in this section) would be in the public interest 
and would no longer be an undue burden on such irreg- 
ular air or class of irregular air carriers.” (12 Fed. 
Reg. 3078). 


Nor, in the case of petitioner Currey Air Transport,” 


7 Currey is the only petitioner that received an individual exemp- 
tion (Pet. Br. p. 12, n. 14). 
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is the purported “‘license”’ the individual exemption 
granted to it upon its application following the fur- 
ther amendment of the regulation in 1949 terminating 
the blanket exemption and providing for individual 
exemptions. Currey’s individual exemption was to ex- 
pire by its terms in two years, a time long since passed. 


Petitioners, unable to rely upon any of these, assert 
rather that they ‘‘acquired their licenses . . . by en- 
gaging in business under the regulation in effect 
before 1947.’* (Pet. Br. p. 11). They state that 
the regulation ‘‘provided simply that every air car- 
rier which engages solely in nonscheduled operations 
shall be exempt from the requirement that it obtain a 
certificate of public convenience and necessity [and 
other provisions of Title IV of the Act].’’ (Pet. Br. pp. 
11-12). 


This is precisely the case. Petitioners took advan- 
tage of the blanket exemption that the Board in its 
legislative capacity granted without the necessity of 
application to ‘“‘every aircarrier which engages solely 
in nonscheduled operations,”’ a regulation designed to 
take care of the ‘‘very small fry’” in the air transpor- 
tation industry, which otherwise would have had to 
obtain certificates of public convenience and necessity 
for activities ‘‘of limited economic significance.’ 


§ Regulation 400-1, Oct. 18, 1938, as amended, Dec. 7, 1938, sub- 
sequently renumbered § 292.1 of the Board’s Economic Regulations 
(Pet. Br. App. A); Amendment No. 2 of § 292.1, June 15, 1956 
(Pet. Br. App. B). 


* Hearings on S. 2 and S. 1760 before a Subcommittee of the 
Senate Committee on Interstate Commerce, 75th Cong., Ist Sess. 
100 (1937). 


10 Investigation of Nonscheduled Air Services, 6 C.A.B. 1049, 
1051 (1946). 
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By engaging in what they would presumably char- 
acterize as ‘‘solely . . . non-scheduled operations’’ (but 
which the Board found in the cases of petitioners Great 
Lakes and Currey amounted to nearly four years of “a 
regular and approximately daily service between Los 
Angeles and New York... .” [J.A 1193-94]), peti- 
tioners claim to have acquired ‘‘licenses’’ to continue 
to do so for all time—subject only to action to revoke 
such “licenses” that comports with Section 9(b) of 
the Administrative Procedure Act. But the exercise 
of a privilege conferred generally by a regulatory 
agency to operate without a certificate or license—to 
say nothing of the abuse of such a privilege—has never 
been held to give one a ‘‘license”’ entitled to the pro- 
tection of Section 9(b). 


It could not be so held in light of the authoritative 
explanation by Rep. Walter of Section 2(e) of the 


Administrative Procedure Act, defining “‘license.’” 
Rep. Walter, a sponsor of the bill that became the APA, 
told the House: 
“The definition of ‘license’ in section 2 (e) is in- 
cluded in order to embrace every form of operation 
where a private party is required to take the initia- 
tive in securing the official permission of a govern- 
mental agency.”’ 92 Cong. Rec. 5649 (1946). 


And this Court has held to the contrary of peti- 
tioners’ contention in a case dealing with precisely 
the alleged “licenses” on which they rely. Cook Cle- 
land Catalina Airways v. CAB, 90 U.S. App. D.C. 220, 
195 F. 2d 206 (1952). The petitioner in that case was 
an air carrier comparable in all relevant respects to the 


11 60 Stat. 238, 5 U.S.C. § 1001 (e). 
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petitioners here.” It operated by virtue of the blanket 
exemption and was the holder of a letter of registration. 
When the blanket exemption was terminated, the peti- 
tioner applied for an individual exemption. Its appli- 
cation was denied without a hearing. 


Petitioner alleged, inter alia, that ‘‘it was entitled 
to a hearing ‘before its license was revoked.’ ’’ In re- 
sponse to this argument the Court held that in the cir- 
cumstances no hearing was required, saying that peti- 
tioner’s 

‘* license’ was a permission to operate under a 
blanket exemption, and no hearing is required by 
the Civil Aeronautics Act [now the Federal Avi- 
ation Act], and hence none by the Administrative 


Procedure Act, in respect of such exemptions.” 
Id. at 221, 195 F. 2d at 207. 


Further, in the Cook Cleland case the Court held 
that apart from statute ‘“‘no hearing was required by 
the Constitution, as no existing business and no exist- 
ing property was involved. We do not have here any 
question which might arise if the applicant had devel- 
oped a business or acquired property by reason of the 
original registration or the original permissive regula- 
tions of the Board.’’ Ibid. 


This statement is especially significant because in de- 
cisions rendered at about this same time, the Court 
squarely held that where real licenses were at stake, 
quite apart from business and property rights acquired 
in reliance upon them, the Constitution entitled the 


72 In all respects relevant to the petitioners’ §9 (b) argument. 
Cf. Standard Air Lines v. CAB, 85 U.S. App. D.C. 29, 177 F. 2d 
18 (1949), distinguished in the Cook Cleland case and discussed at 
pp. 39-41, infra. 
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licensee to a fair hearing whether the proceeding was 
for revocation, In re Carter, 85 U.S. App. D.C. 229, 177 
F. 2d 75 (1949), cert. denied sub nom. Laws v. Carter, 
338 U.S. 900 (1949), or renewal, Minkoff v. Payne, 93 
U.S. App. D.C. 123, 126, 210 F. 2d 689, 691 (1953) ; In 
re Carter, 89 US. App. D.C. 310, 192 F. 2d 15 
(1951), cert. denied, 342 U.S. 862 (1951), of an 
existing license. 


Thus, these petitioners, who were heard, at great 
length, evidentially and on brief and oral argument 
by the Board and its Examiners, cannot complain 
of a purported failure to comply with the technical 
requirements of Section 9(b). The privilege they en- 
joyed of operating under the blanket exemption regu- 
lation did not rise to the dignity of a license protected 
by Section 9(b). 


2. IF PETITIONERS WERE THE HOLDERS OF LICENSES, THEY WERE OF A 
TEMPORARY NATURE AND SO NOT PROTECTED BY THE SECOND SEN- 
TENCE OF SECTION 9 (B) 


The first of the regulations under which the peti- 
tioners allege they acquired licenses, Regulation 400-1, 
was headed, ‘“‘Temporarily exempting non-scheduled 
operations from certain provisions of Title IV of the 
Civil Aeronautics Act of 1938.’? It was to remain in 
effect “‘until the Authority [Board] shall adopt fur- 
ther rules, regulations or orders with respect to such 
matter.”"* See American Air Transport v. CAB, 92 
U.S. App. D.C. 117, 120, 206 F. 2d 423, 426 (1953). 
This regulation, as the Board was to state later, was 
designed for entities ‘engaged in air transportation 
to only a limited degree, chiefly as a byproduct of other 
air services—for example, the sale and servicing of 


13 See Pet. Br. App. A. 
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aircraft and accessories, aerial photography, flight in- 
struction, aerial advertising, crop dusting, and the 
operation of airports.’”’ Investigation of Nonscheduled 
Air Services, 6 C.A.B. 1049, 1051 (1946). 


In 1946 the Board revised the original regulation 
to require the filing of reports on postwar non-certifi- 
eated operations. The revised regulation was headed, 
“Temporary exemption of non-scheduled operations 
from certain provisions of Title IV of the Civil Aero- 
nautics Act of 1938, as amended.’”™* The regulation was 
issued as a result of the Investigation of Nonscheduled 
Air Services, supra. The Board’s opinion in that case 
makes doubly clear what the title of the revised regu- 
lation itself states, that the regulation was temporary. 


In its opinion the Board noted that ‘“‘the present 
proceeding has not developed the full factual basis 
which the Board customarily requires before making 
determinations of regulatory policy.”’ Jd. at 1052. 
This was because 


“¢Since the hearings were held and the oral argu- 
ment heard, the termination of the war has re- 
leased thousands of trained airmen and made avail- 
able hundreds of aircraft, and many of these air- 
men and aircraft are being organized to conduct 
important new air transportation services, relying 
upon their exempt status under section 292.1.” 
Id. at 1053. 


The Board then sketched the operations of some of 
the newly-organized enterprises (such as petitioners) : 
a purported contract service with 16 planes along the 
east coast; advertised charter service between New 
York and Miami; regular Florida-Washington/New 


14 See Pet. Br. App. B. 
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York/Boston flights; service between Boston, Provi- 
dence and New York, on the one hand, and Miami, on 
the other. ‘These air transportation services are not 
the casual, incidental air transport operation of the 
fixed-base operator of prewar years.... [B]y and large 
they are not services which were contemplated by the 
nonscheduled exemption order.’’ Ibid. 


The Board set out its views as to “what constitutes 
non-scheduled operations” for the benefit of those 
who might wish to avail themselves of the blanket 
exemption. Jd. at 1054-56. The Board concluded that 
for the time it would merely remove the exemption as 
to one provision of the Act (Section 411, dealing with 
the prevention of unfair competition) and impose the 
reporting requirement heretofore noted. Instead of 
making more extensive revisions at once, the Board cir- 
culated a proposed new regulation to interested per- 
sons for comment. The Board said: 


“The data which will be available to the Board 
as a result of the registration requirements and 
comments on the proposed further revision of the 
exemption order will provide a firmer foundation 
for permanent regulation.”’ Id. at 1056. 


Thus, anyone operating under either the 1938 regula- 
tion or the 1946 revision and purporting thereby to ac- 
quire a license did so with full knowledge that the 
license so acquired could only be temporary and would 
expire and be superseded when the Board changed 
its policy. Especially was this true of such carriers 
as petitioners, which, using large transport-type air- 
craft, engaged in operations that the Board in its opin- 
ion in Investigation of Nonscheduled Air Services, su- 
pra, indicated were outside the spirit if not the words 
of the original blanket exemption. 
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Therefore, even if it be assumed that the petitioners 
did acquire licenses, they were of a temporary char- 
acter, subject by the terms of the granting instruments 
to withdrawal by the Board upon a change in policy. 
And the second sentence of Section 9(b) of the Ad- 
ministrative Procedure Act was not intended to and 
does not apply to temporary licenses. In reference to 
this second sentence, the Attorney General’s Manual on 
the Administrative Procedure Act states (p. 91): 


‘“‘It is clear that the provisions of this second 
sentence do not apply to temporary permits or 
temporary licenses .... Such permits or licenses 
may be revoked without ‘another chance’ and re- 
gardless of whether the public health, interest, or 
safety is involved.” 


The Manual cites the Senate and House Committee re- 
ports. In each it is said of the second sentence of Sec- 


tion 9(b), ‘‘this limitation does not apply to temporary 
permits or temporary licenses.”” 8. Rep. No. 752, 79th 
Cong., Ist Sess. 26 (1945); H.R. Rep. No. 1980, 79th 
Cong., 2d Sess. 41 (1946). 


3. PerirloNERS HAVE SIMPLY FAILED TO QUALIFY FOR RENEWAL 
OR NEW LICENSES 

It follows from the fact that petitioners’ ‘‘licenses,”’ 
if such they were, were temporary, subject to changes 
in Board policy, that the proceeding below was in the 
nature of a licensing or renewal proceeding and not a 
revocation proceeding. The second sentence of Section 
9(b) is not applicable to such a proceeding. See Attor- 
ney General’s Manual, supra, at 91; cf. Minkoff v. 
Payne, 93 U.S. App. D.C. 123, 210 F. 2d 689 (1953). 


The proceeding below was not instituted until after 
the Board, subsequent to the revision of the blanket 
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exemption promulgated in 1946, had made several other 
attempts to deal with the problems posed by the post- 
war burgeoning of non-scheduled or irregular carrier 
activities. Thus, in 1947, the Board, prompted by the 
need for ‘‘protection of the public from improper prac- 
tices by such non-certificated air carriers and protec- 
tion of the certificated carriers from unregulated com- 
petition,’? 12 Fed. Reg. 3076, further amended the 
general exemption, Section 292.1 of its Economic Regu- 
lations by (1) making most of the economic regulatory 
provisions of the Act other than Section 401 applicable 
to carriers operating thereunder, (2) formally creating 
a classification of non-certificated air carriers known 
as “irregular air carriers,’’ distinguished by infre- 
quency and irregularity of operation between any two 
points, and (3) providing for the issuance of letters of 
registration upon application.” 


In 1948 the Board again amended the regulation, this 
time to terminate the automatic issuance of letters of 
registration, thereby closing the class of irregular air 
carriers to further entrants.* Thereafter the Board 
took the first step in what petitioners describe as ‘“‘an 
oblique and devious approach’’ but which in fact was a 
conscientious effort to grapple with a mushrooming 
problem, characterized by a scrupulous regard for the 
rights of petitioners and others in their class. 


On April 13, 1949, the Board concluded that the 
public interest required ‘‘that permission to use large 
aircraft in irregular air service should be granted only 


15 Regs. Ser. No. 388, May 5, 1947, effective June 10, 1947, 12 
Fed. Reg. 3076. This regulation too was clearly regarded by the 
Board as temporary. See p. 14, supra. 


16 Regs. Ser. No. ER-130, August 6, 1948, 13 Fed. Reg. 4627. 
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in cases in which . . . the Board can define the scope 
of the carriers’ authority with more particularity than 
is possible under a blanket exemption authority such 
as § 292.1.” 14 Fed. Reg. 1881. It found that the 
former regulations “‘served as a cloak” for regularly 
scheduled operations and that the abuses that led to the 
1947 revision had not only continued but had become 
“greater and more flagrant.” Id. at 1879, 1881. It 
provided, therefore, that a carrier using large aircraft, 
now designated as a large irregular carrier, should 
be permitted to continue to operate under the blanket 
exemption only if, within a specified period, it 
applied for an individual exemption, and only until 
its individual exemption application was disposed of.” 
The blanket exemption thus was terminated, but peti- 
tioners were permitted to continue to operate within its 
scope until the Board’s new policy was implemented 
as to them. 


Individual exemption applications were processed 
for a period of slightly more than two years. See 
Large Irregular Carriers, Exemptions, 11 C.A.B. 609 
(1950). The individual application procedure, how- 
ever, did not prove satisfactory, and on September 21, 
1951, the proceeding below was instituted. (J.A. 1) 
Into that proceeding the Board consolidated all pend- 
ing applications for individual exemptions and re- 
opened the applications that had been granted and con- 
solidated them also. (J.A. 6-9). Numerous petitions, 
motions and other papers were filed with the Board 
directed to the order of investigation. Some of the 


17 This action of the Board was approved by the Court in Amer- 
ican Air Transport v. CAB, 98 F. Supp. 660 (D.D.C. 1951), re- 
manded on other grounds, 91 U.S. App. D.C. 318, 323, 201 F. 2d 
189, 194 (1952), a case cited by petitioners. 
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filings raised the issue with which we are now con- 
cerned. The Board disposed of these together with 
the others by an order of January 8, 1952. (J.A. 10). 
The Board ruled that as to the large irregular car- 
riers—those operating under Part 291 of the Economic 
Regulations while their applications for individual ex- 
emptions were pending— 


“rT ]heir present exemption authority to conduct 
irregular operations will expire on the effective 
date of Board action granting or denying their 
applications for individual exemptions. If a new 
operating authority is granted herein the carrier 
may operate thereunder; if not, the carrier will 
have to terminate its operations. This proceeding 
appears clearly to be the appropriate place to hear 
and determine issues as to whether the public inter- 
est requires the extension, enlargement, or termi- 
nation of any existing authority to conduct irregu- 
lar operations. 


‘‘Hence, it should be clearly understood by all 
parties to the proceeding that the Board considers 
that the issues in this proceeding include the possi- 
bility that at its close the Board may deny the 
applications of the Large Irregular Carriers and 
enter such further orders as may be necessary to 
terminate any operating rights which derive from 
ae 291 or any amendment thereof.’”’ (J.A. 25- 
26). 


As for the irregular transport carriers, those which 
had successfully prosecuted applications for individual 
exemptions, the Board ruled: 


“They have filed for and received individual ex- 
emptions. These exemptions by their wording run 
for specified periods. Most of these applications 
are engaged in relatively small operations and 
their exemptions will in any event expire within 
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the next year or two and the overall picture will 
not be affected greatly by allowing the exemptions 
to continue to the expiration date. Considering all 
the circumstances, we do not believe that the pres- 
ent proceeding should put in issue the question 
whether these exemptions will continue in effect 
until the date specified therein. On the other hand, 
we believe that we should in this proceeding deter- 
mine whether these exemptions should be re- 
newed.”? (J.A. 26). 


Thus, the Board made it as clear as language could 
that the result of the proceeding might be termination 
of whatever operating rights any or all of the large 
irregular carriers enjoyed under the blanket exemp- 
tion and failure to renew the individual exemption of 
the irregular transport carriers. 


Termination of the temporary exemptions of peti- 


tioners and other applicants, then, was distinctly put 
in issue. But the case did not thus become a revoca- 
tion proceeding, subject, as petitioners claim, to the 
second sentence of Section 9 (b) of the Administra- 
tive Procedure Act. The Board pointed out in the 
principal order under review, in direct response to a 
contention advanced by petitioner Great Lakes, that 
an applicant which ‘‘has hitherto been engaged in air 
transportation under temporary exemption authority 
. .. Stands in much the same posture as an applicant in 
a renewal proceeding, where services not necessarily 
identical to those theretofore authorized are found re- 
quired, and the question remains whether the renewal 
applicant is qualified to perform them.”’ (J.A. 1195). 


“In such a case, authority will not be granted 
unless the applicant is found qualified, despite the 
fact that the applicant may have previously held 
an authorization from the Board. Thus, in its 
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interim opinion in the Indiana-Ohio Local Service 
Case, 16 C.A.B. 944 (1952) the Board did not re- 
new the authorization of Lake Central Airlines, 
Inc., even though the services were found required, 
because the record before the Board at that time 
precluded a finding that the carrier was qualified. 
In other cases, the Board has refused to grant a 
carrier renewed authorization on the basis of a 
finding that the services in issue were not required. 
In either type of case, the carrier’s authority to 
engage in air transportation is ‘terminated’ just 
as definitely as that of Great Lakes under our 
present decision, but in neither type of case can 
such a cessation of authority properly be called a 
revocation. For assuming that a decision not to 
renew may be comparable to revocation in its im- 
mediate effect upon the applicant’s air carrier 
status, such a decision rests upon premises—serv- 
ice requirements and/or the applicant’s qualifica- 
tions—which are factually and legally quite dis- 
tinct from the factors involved in revocation and 
are instead akin to those involved where authority 
oe by a fresh applicant.” (J.A. 1195- 


This Court has had occasion to draw a sharp dis- 
tinction between revocation and renewal of a license 
and the procedure governing each type of action. In 
Minkoff v. Payne, 93 U.S. App. D.C. 123, 210 F. 2d 689 
(1953), the District of Columbia Alcoholic Beverage 


18 Intervenors, as petitioners in Nos. 15,025 ete., United Air Lines 
v. CAB, —— U.S. App. D.C. ——, 278 F. 2d 446 (1960), have 
argued that the Board gave undue weight to the ‘‘renewal’’ aspect 
of the proceeding, especially in view of the fact that the applicants 
never before had had to prove their qualifications. (Pet. Br., No. 
15,025, pp. 91-93). Acceptance of that argument would not dero- 
gate from the fact that petitioners were applicants for renewal or 
new licenses ‘‘where services not necessarily identical to those 
theretofore authorized are found required.’’ 
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Control Board denied appellant renewal of his liquor 
license. He sought relief in the District Court and 
appealed from a summary judgment in favor of the 
Board members. After the case had been argued and 
submitted the Court asked for memoranda on the ques- 
tion whether the Board properly used the procedure 
applicable to an application for a license rather than 
that prescribed for revocation of an existing license. 
The answer to the question made a difference because 
revocation was reviewable by the District Commis- 
sioners while denial of an application was not. 


The Court concluded ‘“‘that the application pro- 
cedure was proper.” Id. at 127, 210 F. 2d at 692-93. 


“Tt seems clear from the statute .. . that Congress 
intended these licenses to be issued only for a year 
at a time. This no doubt was to afford a means 
of continuing supervision. There accordingly 
comes into operation at the time of each renewal 
the qualification provision . . . requiring the Board 
to be satisfied as to the good moral character and 
fitness of an applicant. ... 


* * * 


‘«__. [T]he provisions for review by the Commis- 
sioners, applicable in terms only when the Board 
revokes or suspends a license, were unavailable to 
appellant.” Ibid. 


So, in this ease, the Board, Congress’ delegate, de- 
termined that petitioners’ “‘licenses”’ should be tem- 
porary, subject to termination or renewal whenever it 
might reasonably appear to the Board that the public 
interest so required. The second sentence of Section 
9 (b), applicable in terms only when an agency revokes 
a license, is unavailable to petitioners. 


There is no substance to petitioners’ contention that 
they “have not been found unqualified to hold their 
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existing exemption authority”’ and that ‘“‘all the Board 
has done is to find, unlawfully, that petitioners are 
not qualified for certificates.”? (Pet. Br. p. 19). Of 
course, petitioners were not in terms found unqualified 
to continue to operate under the blanket exemption. 
There were no qualification standards under that 
exemption, and for that reason, among others, the 
Board had abandoned it. But petitioners were found 
unqualified for certification or for continued exemp- 
tion. They failed, in short, to qualify for the renewal 
or new license for which they were applying. And, as 
we point out below (pp. 51-54, infra), the Board made 
clear that petitioners were qualified for neither cer- 
tificates nor exemptions. Their failure to qualify was 
the reason for denial of their applications, upon which 
denial their temporary ‘‘licenses’’ expired. 


4. PETITIONERS’ VIOLATIONS WERE WILLFUL AND THEREFORE 
EXCEPTED FROM SECTION 9 (B) 

Even if it be assumed that petitioners were the 
holders of licenses, that those licenses were within the 
ambit of Section 9 (b) and that such licenses were 
revoked as a result of the proceeding below, their 
argument fails. The second sentence of Section 9 (b), 
upon which petitioners rely, contains a specific ex- 
ception for ‘‘cases of willfulness.’’? In such eases the 
notice and “‘second chance”’ that the provision other- 
wise requires need not be afforded. The violations 
on the basis of which the petitioners were found un- 
qualified for authority as supplemental air carriers 
were found to be willful. Therefore, Section 9 (b) 
was inapplicable even though petitioners’ erroneous 
view of the proceeding below as a revocation proceed- 
ing was accepted. 
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Petitioner Great Lakes was found by the Board to 
have violated Sections 401 (a), 403 (b), 408 (a) and 
1005 (e) of the Act. (J.A. 1192-94). In Part IT of 
their 1955 Initial Decision the Examiners found that 
Great Lakes ‘“‘has violated sections 401 (a), 403 (b), 
408 (a), 412 (a), and 1005 [(e)] of the Act....”” (J.A. 
529). That finding was confirmed in their 1957 Initial 
Decision. (J.A. 1033). The Examiners further found 
at that time that ‘‘the violations were so wanton and 
deliberate that there is no basis in this record for con- 
cluding that they [the owners of Great Lakes] could 
be expected to abide by the law in the future. The 
evidence is clear and convincing that the violations 
were committed and that they were knowing and will- 
ful....” (JA. 1032). 


The Board in its principal opinion stated that ‘“‘we 
agree with and adopt as our own, except as modified 
herein, the findings, conclusions and recommendations 
of the Examiner in their 1957 Initial Decision -. - .”’ 
(J.-A. 1111-12). In a footnote the Board pointed out 
further that the 1957 Initial Decision ‘‘in effect in- 
corporates with certain modifications Part IT of the 
Examiners’ 1955 Initial Decision [the part that dealt 
with qualifications of applicants heard prior to the 
splitting of the proceeding] except the ultimate find- 
ings therein on qualification. Accordingly, we are 
adopting this Part II, as incorporated in and modified 
by the 1957 Initial Decision, subject to the modifica- 
tions contained herein ....’? (J.A. 1112). The Board 
did not modify the Examiners’ findings that Great 
Lakes’ violations were willful.” 


19 Where the Board wished to modify one of the Examiners’ find- 
ings, it did so specifically. See, ¢.g., J-A. 1203-4. 


35 


As to petitioner Currey, the Board concluded that 
“the Examiners correctly found that this applicant 
committed serious and willful violations as a member 
of the Skyeoach combine under the control of Great 
Lakes and the Hermanns, and there is nothing to show 
that such control has terminated.’’ (J.A. 1202-3). The 
violations found by the Examiners in 1955 were of 
“‘sections 401 (a), 403 (b), 408 (a) and 412 (a) of the 
Act....’’ (J.A. 514). In 1957 the Examiners found 
that the evidence established that ‘‘Currey has been 
guilty of knowing and willful violations of the Act.”’ 
In the ease of Currey, far from modifying the Exam- 
iners’ findings, the Board, as we have shown, spe- 
cifically approved them. 


Petitioner Trans Alaskan was found by the Exam- 
iners in 1957 to have ‘‘violated sections 408 (a) and 
412 (a) of the Act....’’ The Examiners found fur- 
ther ‘‘that such violations were willful and deliberate.”’ 
(J.A. 1053). The Board agreed with the Examiners. 
It said ‘‘the evidence reviewed by the Examiners 
plainly demonstrates that illegal control of this car- 
rier was acquired during 1954 through certain stock 
and other transactions by the Hermanns, owners of 
Great Lakes Airlines and the dominant element in the 
Skycoach combine, and the applicant’s stockholders 
of record are mere nominees.””? (J.A. 1205). 


Petitioner Central Air Transport was found by the 
Examiners to have violated ‘‘sections 401 (a), 408 (a), 
412 (a) and 403 (b) of the Act ....’’ (J.A. 452, 959). 
Its violations, as the Board explained, involved its al- 
lowing ‘‘persons engaged in air transportation to ac- 
quire illegal control of its operations.”’ (J.A. 1188). 
Twice its operations “‘were taken over by combines,”’ 
4.€., groups of non-scheduled carriers that pooled their 
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services to provide frequent, scheduled flights. ‘“These 
successive violations were serious, and represent a well- 
established pattern on applicant’s part of renting out 
its economic authority.’’ (Ibid.) ‘“‘[T]he repeated, 
recurring nature of applicant’s conduct evinces an in- 
grained preference for letting others operate under its 
authorization while sitting back and collecting such re- 
turns as the use of its authorization may bring.” (J.A. 
1189). 


Petitioner Air Cargo Express was found to be 
“‘owned, controlled, and managed by the same group of 
persons which constituted, with the exception of Mr. 
Heacock, the management of Air Transport Asso- 
ciates when the Board found that the latter’s operating 
authority must be revoked.” (J.A. 1185-86). The vio- 
lations of Air Transport Associates were, of course, 
willful. See Air Transport Associates v. CAB, 91 
U.S. App. D.C. 147, 199 F. 2d 181 (1952), cert. 
denied, 344 U.S. 922 (1953). The Board concluded 
that owners and managers of Air Cargo Express 
“shared the responsibility for the flagrant violations 
which led to ATA’s revocation.”” (J.A. 1186). Else- 
where the Board noted that most of the carriers in- 
volved in the proceeding were “‘relatively small and 
closely-held enterprises . . . typically owned and con- 
trolled by one or two individuals.”’ (J.-A. 1228). Their 
qualifications, then, ‘‘depend to a very great extent on 
the man or small group of men who own and control 
them .... This is even more true as regards com- 
pliance disposition than it is of operational ability ....’’ 
(J.A. 1229). Thus, the Board was clearly justified in 
terminating, assuming arguendo that its action may 
properly be so characterized, the existing exemption of 
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Air Cargo Express on the basis of willful violations of 
the Act in which its owners participated. 


* * * 


In what has gone before we have shown, conclusively, 
we submit, that there is no merit to petitioners’ argu- 
ment insofar as Section 9(b) is concerned. We add one 
more word. The practicalities of the situation—the 
impossible position in which acceptance of petitioners’ 
argument would place the Board—cannot be ignored. 


“In problems such as this, the important theo- 
retical aspects of governmental power and the re- 
strictions upon such power are not the whole of 
the necessary consideration. There are practical 
aspects, also. The facts depict the necessities, 
whether for the exercise of power or for restraint 
upon it. It is upon the pattern of practicalities 
that this case must be studied and decided.”’ 
Standard Airlines v. CAB, 85 U.S. App. D.C. 29, 
31, 117 F. 2d 18, 20 (1949). 


The facts that faced the Board in the postwar period 
were those attendant upon the mushroom growth of a 
new kind of air transportation service made possible 
by the availability of surplus aircraft and trained air- 
men. The necessity was the development of a method 
of regulation to protect the public against the kind of 
abuses and the existing certificated carriers against the 
kind of unbridled competition that inhered in the op- 
erations of the new postwar enterprises. One of the 
Board’s prime duties under the statute it administers 
is regulation of this sort. 


The Board proceeded cautiously toward the desired 
end. There were false starts, and, indeed, the Board’s 
ultimate solution was held by this Court to be beyond 
its statutory power. United Air Lines v. CAB, — 
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U.S. App. D.C. —, 278 F. 2d 446 (1960). But the 
important point is that, as we have shown in our 
counterstatement of the case and our argument, each 
step was taken with full regard for pre-existing rights, 
however attenuated such rights were. 


For petitioners, however, this was not enough. They 
claim to have acquired a permanent status by virtue of 
operating under a temporary general exemption de- 
signed for quite a different category of carriers. Their 
status, they maintain, was not susceptible to change by 
the orderly processes of the Board that we have de- 
scribed. Rather, the Board could, on their view, pro- 
ceed against them only if it complied with every tech- 
nical requirement for the revocation of a license, a kind 
of authority they never in fact had. 


The regulation of the air transportation industry 
in the public interest demands just the flexibility in its 
administrative processes that the petitioners would not 
allow the Board. ‘‘[C]ourts have been reluctant to 
lay down rules which would unduly formalize the ad- 
administrative process and disregard the actualities of 
unfolding litigation.’’ Kuhn v. CAB, 87 U.S. App. D.C. 
130, 134, 183 F. 2d 839, 843 (1950). The Board could 
not effectively regulate in the strait jacket that peti- 
tioners would force it to don. 


B. PETITIONERS WERE NOT DEPRIVED OF PROPERTY WITHOUT 
DUE PROCESS OF LAW 


The second branch of petitioners’ argument that they 
were illegally deprived of something rather than merely 
found unfit to receive new authority apparently rests 
upon the due process clause of the Fifth Amendment 
to the Constitution. It is premised on the asserted 
fact that they made substantial investments in their 
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operations and the conclusion that they thereby ac- 
quired business and property rights of which they can- 
not be deprived without due process of law. 


The asserted fact and the conclusion said to follow 
from it may be accepted for the sake of argument. 
Petitioners’ case is not thereby advanced. For if one 
fact stands out in the immense record in this proceed- 
ing it is that petitioners and the other applicants re- 
ceived a full measure of due process of law. Peti- 
tioners cite this Court’s opinion in Standard Airlines 
v. CAB, 85 U.S. App. D.C. 29, 177 F.2d 18 (1949). It 
is of no assistance to them. In that case Standard was 
the holder of an irregular ecarrier’s letter of regis- 
tration. The Board issued an order directing it to show 
cause why its letter should not be suspended and then 
revoked for willful violations of the Act. Standard 
filed an answer to accompanying allegations of vio- 
lations, and soon thereafter the Board suspended 
Standard’s letter without a hearing. The Court, after 
canvassing the issues raised by Standard’s petition 
to review the order of suspension, concluded: 


“The controlling practicality, in our view, is 
that the suspension would destroy property, not 
a license property but investment and business 
property. The Government cannot make a busi- 
ness dependent upon a permit and make an other- 
wise unconstitutional requirement a condition to 
the permit .... An administrative agency can- 
not make an otherwise invalid proviso a condition 
to the grant of a permit. We think the same 
principles apply here. 


““We do not mean to say that for suspension 
purposes the Board need grant a full-scale hearing 
such as it might conduct in a revocation proceed- 
ing. The nature and extent of the hearing may 
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be appropriate to the action being considered. .. . 
The point is that in our jurisprudence an oppor- 
tunity to present contentions orally, with what- 
ever advantages that method of presentation has, is 
one of the rudiments of the fair play required 
when property is being taken or destroyed. There 
is an assurance that contentions will be heard and 
understood upon a verbal statement, a degree of 
certainty not secured by the mere filing of written 
material. 


* * * 


“The case must be remanded for a hearing 
of such nature and extent as will permit the car- 
rier to present orally its reasons why its registra- 
tion should not be suspended pending the revoca- 
tion proceedings. For that purpose, the Board’s 
order of suspension must be set aside.”’ Id. at 31- 
32, 177 F. 2d at 20-21. 


Thus, the holding of the Court was simple and ex- 
plicit: Where investments have been made in depend- 
ence upon the Government’s permission to operate, 
such investments cannot be destroyed without com- 
pliance by the Government with the minimal require- 
ments of fairness embodied in the due process clause, 
requirements that are relative to the magnitude of 
the interests involved. Im the case at hand due 
process required that Standard be given the opportun- 
ity to present orally the reasons why its letter should 
not be suspended before that action was taken. What 
the Court did not do is equally as clear: It did not 
purport to write into the due process clause all of the 
procedural provisions of the Administrative Proced- 
ure Act. And since it did not do so, petitioners are not 
helped by the Standard case because apart from an 
alleged want of adequate notice that is discussed below 
(pp. 42-49, infra), the only procedural defect in the 
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proceeding under review to which they point is the 
failure by the Board to comply with the requirements 
of the second sentence of Section 9(b). 


American Air Transport v. CAB, 98 F. Supp. 660 
(D.D.C. 1951), remanded, 91 U.S. App. D.C. 318, 323, 
201 F 2d 189, 194, (1952) cited by petitioners, is of the 
same order as the Standard case. The plaintiffs in 
that case attacked an order of the Board that amended 
the blanket exemption under which they were operating 
pending disposition of their applications for individual 
exemptions, placing numerical limitations on the flights 
that an irregular carrier could operate. No eviden- 
tiary hearing preceded the adoption of the amending 
regulation. 


The District Court, in granting summary judgment 
for the plaintiffs, held that the Board acted properly 
when in 1949 it terminated the blanket exemption and 
provided that no large irregular carrier could con- 
tinue to engage in non-scheduled or irregular opera- 
tions after June 20, 1949, unless it filed an application 
for an exemption within a month. However, the Court 
found that the plaintiffs had “‘substantial investments, 
serious contractual commitments, and have developed 
valuable business and good will, all of which will be 
jeopardized unless the regulation is voided by the 
Court.” The Court held that an evidentiary hearing 
was required. 


The three judges of this Court who heard the appeal 
were unable to agree and certified what they con- 
sidered the controlling question to the Supreme Court. 
The Supreme Court dismissed the certificate, 344 U.S. 
4 (1952), and when the case came back to this Court 
it remanded the case for proceedings in accordance 
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with the opinion of the Circuit Judge who had origi- 
nally voted for remand. That opinion called for the 
taking of evidence on the issue he considered decisive, 
whether the newly-imposed numerical limitations 
amounted to a reasonable definition of the undefined 
terms ‘“‘regularly or with a reasonable degree of regu- 
larity’’ in the blanket exemption. 


The petitioners had just the kind of adjudicatory, 
evidentiary hearing that the opinions they cite, read 
most generously for their claims, require—and more. 
They had the full panoply of procedural rights—the 
presentation of evidence and testimony, cross-examina- 
tion of adverse witnesses and opportunity to rebut 
them, written briefs to the Board and its Examiners 
and oral argument. As we have pointed out, they 
do not assert any lack of essential fairness except in 
their baseless claim of a want of adequate notice of a 
particular issue.” The conclusion is inescapable that 
the petitioners were accorded every procedural right 
guaranteed by the due process clause. 


IL. Past VIOLATIONS OF LAW WERE PROPERLY IN ISSUE 
AND PETITIONERS WERE ON NOTICE OF SUCH ISSUE. 


Petitioners argue that the Board in its evaluation of 
their qualifications had no right to consider violations 
of the Act that were established only by the evidence 
in the proceeding below. They further urge that the 
Board failed to give them notice that such violations 
of law were at issue in the proceeding. 


20 Petitioner Currey extravagantly casts its claim of error in the 
denial of a requested subpoena in terms of due process (Pet. Br. 
pp. 40-47), but the denial was at most harmless error. See pp. 
57-58, infra. 
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Underlying petitioners’ contention is their argument 
that the proceeding before the Board was a revocation 
proceeding and not a licensing one. As demonstrated 
in Part I of this Brief, the proceeding before the 
Board was plainly one involving applications for re- 
newal or new authorizations and the violations on the 
basis of which petitioners were found unqualified were 
“‘willful.’’ Therefore, the notice requirements of Sec- 
tion 9(b), relating to revocation of licenses “except in 
cases of willfullness,”’ were not pertinent. 


4. VIOLATIONS OF LAW ESTABLISHED IN LICENSING PROCEED- 
INGS ARE RELEVANT AND MATERIAL IN EVALUATING AN 
APPLICANT’S FITNESS AND QUALIFICATIONS 
Petitioners concede that the Board could consider 

violations by the applicants in assessing their qualifica- 

tions for operating authority; but they urge that such 
consideration should be confined to violations estab- 


lished in judicial or administrative proceedings brought 
for the purpose of proving the offenses. 


It is well settled that administrative agencies may, 
as the Board did here, deny applications for operating 
authority on the basis of the applicant’s violations of 
the regulatory statutes which the agencies administer 
or of other laws. Regulatory bodies, besides the Civil 
Aeronautics Board, have consistently exercised such 
right. Mitchell—Purchase—Bertelsen, 40 M.C.C. 283 
(1945); Hurley Common Carrier Application, 54 
M.C.C. 362 (1952) ; Garrison Contract Carrier Appli- 
tion, 49 M.C.C. 575 (1949); Powell—Purchase— 
Rampy, 57 M.C.C. 597 (1951) ; Casiglio—Purchase— 
Love’s, 52 M.C.C. 777 (1951) ; Trioli Extension—Brick, 
03 M.C.C. 212 (1951) ; Hughes Transp., I nc., Extension 
—Southeastern States, 46 M.C.C. 603, (1946) ; Congdon 
—Purchase—W adkins, 50 M.C.C. 781 (1948) ; Becker 
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Transp. Co., Inc. Contract Carrier Application, 26 
M.C.C. 487 (1940). 


This power of administrative agencies has been up- 
held by the United States Supreme Court in FCC v. 
W OKO, Inc., 329 U.S. 223 (1946), and FCC v. Broad- 
casting Serv. Corp., 337 U.S. 901 (1949), and by a 
number of lower court decisions. Klein v. FCC, 98 
U.S. App. D.C. 73, 232 F.2d 73 (1956) ; Mansfield 
Journal Co. v. FCC, 86 U.S. App. D.C. 102, 180 F. 2d 
28 (1950); ABC Freight Forwarding Corp. v. United 
States, 125 F. Supp. 926 (S.D.N.Y. 1954), aff’d, 348 
U.S. 967 (1955). 


Petitioners seek to escape the consequences of these 
decisions by arguing that only violations established 
judicially or in enforcement cases can be considered 
by an administrative agency in evaluating the qualifica- 


tions of applicants before it. Such a contention carried 
to its logical conclusion would require the Board to 
institute enforcement eases before it could pass upon 
the fitness of applicants—a result clearly at variance 
with Section 401 of the Act. The Supreme Court has 
rejected a similar contention in National Broadcasting 
Co. v. United States, 319 U.S. 190, 222-23 (1943) : 


“That the Commission may refuse to grant a 
license to persons adjudged guilty in a court of 
law of conduct in violation of the anti-trust laws 
certainly does not render irrelevant consideration 
by the Commission of the effect of such conduct 
upon the ‘public interest, convenience, or neces- 
sity.’ A licensee charged with practices in con- 
travention of this standard cannot continue to hold 
his license merely because his conduct is also in 
violation of the anti-trust laws and he has not yet 
been proceeded against and convicted. ** * Noth- 
ing in the provisions or history of the Act lends 
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support to the inference that the Commission was 
denied the power to refuse a license to a station 
not operating in the ‘public interest,’ merely be- 
cause its misconduct happened to be an uncon- 
victed violation of the anti-trust laws.” 


This Court has applied the reasoning of the Nattonal 
Broadcasting Decision in Mansfield Journal Co. v. 
FCC, 86 U.S. App. D.C. 102, 180 F. 2d 28 (1950). 


Findings of unlawful operations or misconduct by 
applicants, based on the evidence developed in licensing 
proceedings where such applicants have sought operat- 
ing authority, have been considered sufficient grounds 
for the denial of the applications in a number of in- 
stances. FCC v. WOKO, supra (false statements by 
the applicant to the agency); Mansfield Journal Co. 
v. FCC, supra, (suppression of competition by the ap- 
plicant); ABC Freight Forwarding Co. v. United 
States, supra (conduct of operations without au- 
thority by applicant). None of these cases re- 
quired that the misconduct or illegal activity that 
formed the basis for the agency’s denial of the 
application be established by a court or the agency 
in a separate and distinct proceeding instituted 
for the purpose of trying such violations; and peti- 
tioners have cited no cases to support their position, 
which would so completely frustrate the licensing 
power of the agency. 


The basic error in petitioners’ approach is that they 
misconstrue the purpose for which evidence of the un- 
lawful activity on the part of applicants is introduced 
in licensing proceedings. As the Board correctly 
pointed out, such evidence is not significant because the 
violations per se are the ultimate issues, as they would 
be in a compliance proceeding, but because the evidence 
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has a direct bearing upon the likelihood of the appli- 
cant’s future compliance with the law. It is not the 
violations as such that are important, but the course 
of conduct underlying the violations as evidence of the 
applicants’ willingness to comply in the future. It is 
not the actual violation of law that is decisive but 
‘<whether the alleged conduct is contrary to the public 
interest, or otherwise demonstrates unfitness of the 
licensee.’? Federal Broadcasting System v. FCC, 97 
U.S. App. D.C. 293, 297, 231 F. 2d 246, 250 (1956). 


B. VIOLATIONS OF LAW WERE IN ISSUE IN THE PROCEEDING 
BEFORE THE BOARD 

The petitioners’ argument that they lacked notice 
that past violations of law would be considered in eval- 
uating their applications is without merit. They con- 
eede that the parties were informed that evidence of 
violations would be considered, but they urge as error 
the Board’s failure prior to the Examiners’ Initial 
Decision to specify what particular sections of the 
Act they were charged with violating. Again, peti- 
tioners’ argument attempts to convert the proceeding 
below into an enforcement proceeding involving the 
revocation of licenses. We know of no requirement 
of due process, the Administrative Procedure Act or 
the Federal Aviation Act, and petitioners cite no de- 
cisions in support of their position, which would re- 
quire an agency in a licensing proceeding to particu- 
larize in pleadings at the beginning of a proceeding, 
the specific violations of law that it will consider in 
evaluating such party’s qualifications. All that is nec- 
essary is that the parties understand exactly what the 
issues are when the proceeding is held. The niceties of 
formalistic pleadings are not required. “‘It is now 
generally accepted that there may be no subsequent 


47 


challenge of issues which are actually litigated, if there 
has been actual notice and adequate opportunity to 
cure surprise. . . . Actuality of notice there must be, 
but the actuality, not the technicality, must govern.”’ 
Kuhn v. CAB, 87 U.S. App. D.C. 130, 132-33, 183 F. 2d 
839, 841-42 (1950). 


That the Board gave petitioners adequate notice and 
that petitioners fully understood what issues were 
under consideration is apparent from the Board orders 
and prehearing conference reports describing the scope 
of the proceeding, the notice of hearing, the Board’s 
past practice on such matters and the entire course of 
the litigation—hearing, briefs and oral argument. 


Early in the proceeding the applicants, including 
some of the petitioners, requested the Board to exclude 
the issue of past violations of law from the proceeding. 


(J.A. 19-20). Petitioners were aware that the Board 
had previously tentatively denied a number of appli- 
cations for exemptions by irregular carriers on the 
basis of evidence of excessive operations—evidence 
which was developed not in enforcement cases but offi- 
cially noticed from the carriers’ flight reports in the 
particular exemption proceedings.” 


The Board left no doubts on the matter. It rejected 
the requests to exclude evidence of past law violations, 
holding that ‘‘under the Board’s decisions in the past 
and court decisions, evidence of violations of law or 


21Peninsular Air Transport Exemption, Order No. E-4623, 
9-20-50; Regina Cargo Air Lines Exemption, Order No. E-4657, 
9-26-50; Continental Charters Exemption, Order No. E-4982, 
12-29-50. See also Air Cargo Express Exemption, Order No. 
E-4784, 10-30-50; Argonaut Airways Exemption, Order No. E-4855, 
11-21-50; Associated Airways Exemption, Order No. E-4625, 
9-20-50; General Airways Exemption, Order No. E-4824, 11-10-50; 
Miami Airline Exemption, Order No. E-4626, 9-20-50. 
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regulations by an applicant is relevant in a proceed- 
ing on an application for operating authority.”’ (J.A. 
19). That such violations would be an issue is also 
evident from the Examiners’ prehearing conference 
report in which they ruled that parties desiring to show 
violations of law on the part of an applicant would have 
the burden of proof with respect thereto. (Tr. 42256 
[Pet. Br., No. 15,025, App. A, p. 2]). Similarly, 
the notice of hearing disclosed that one of the subsidi- 
ary issues under the public interest test for exemptions 
was the question whether a particular applicant on 
the basis of its past record and of other rele- 
vant circumstances would be entrusted with au- 
thority. (J-A. 60). The statutory test for the issu- 
ance of certificates requires that the applicant be 
fit, willing and able to “‘conform to the provisions 
of [the] Act and the rules, regulations, and re- 


quirements of the Board,”’ as the notice of hearing 
also pointed out. (J.A. 58). 


The record of the hearings on petitioners’ appli- 
cations discloses that the issues of violations were 
actively and vigorously litigated by petitioners as 
well as other parties. Of the 53 hearing days de- 
voted to the cases of the Great Lakes group of 
carriers, at least 47 concerned the issue of fitness and 
qualifications. Sufficient opportunity was provided 
for cross-examination and rebuttal—an opportunity 
which petitioners freely availed themselves of. Their 
real quarrel is not with a lack of opportunity, but 
with their own failure of proof. 


Moreover, the applicants had two separate initial 
decisions of the Examiner on the question of violations 
of law to aim at. The first initial decision on qualifica- 
tions, the ultimate findings of which the Board vacated 


49 


because under its revised procedure the matter of quali- 
fication was not ripe for decision (J.A. 864-65), con- 
firmed what petitioners knew or should have known all 
along—namely, that violations of law and their mis- 
conduct were in issue. Great Lakes, Currey and Cen- 
tral, whose cases had already been heard on qualifica- 
tions, were afforded the opportunity at a reopened 
hearing to bring their evidence up to date and show 
any changes in circumstances, including a disposition 
to comply with the Act. Not only did they fail to 
show any changed circumstances to warrant the ex- 
aminers’ changing their conclusion as to their lack 
of qualifications, but in the case of Great Lakes there 
was further proof of willful and continued violation 
of the Act. (J.A. 1023-35). 


Trans-Alaskan and Air Cargo Express, whose quali- 
fications had not been heard at the time of the first 


Initial Decision were certainly aware after it that 
the Examiners were considering violations and had 
every opportunity at their subsequent hearings to 
defend themselves on such questions. 


Finally, all the petitioners had the opportunity 
in their briefs and oral argument to the Board to 
attack the substance of the Examiners’ findings as 
to their violations. 


In short, petitioners had all the notice and procedural 
safeguards to which they were entitled. 


ILI. THE BOARD DID NOT ERR IN TERMINATING PETITION- 
ERS’ DOMESTIC OPERATING AUTHORITY WHILE DEFER- 
RING OTHER ASPECTS OF THE CASE. 

The structure of the Federal Aviation Act requires 

a separation between applications and authority to en- 

gage in air transportation domestically and applica- 
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tions and authority to engage in air transportation be- 
tween the United States and one of its territories 
(‘overseas air transportation’’), transportation be- 
tween any part of the United States and a foreign 
country (‘‘foreign air transportation’’) and transpor- 
tation within one of the territories of the United States 
(“‘intraterritorial air transportation’”’).“ This is so 
because under Section 801 of the Act, Presidential ap- 
proval is required of action dealing with certificates 
of public convenience and necessity authorizing the 
latter three kinds of air transportation. As to do- 
mestic operations, the Board has the final word. 


The dichotomy thus established was recognized in 
the course of the proceeding below. Thus, in its 1955 
policy decision, the Board granted exemptions for all 
types of air transportation. (J.A. 810-26). However, 
the Board stayed the overseas, foreign and intraterri- 
torial grants and submitted this aspect of its decision 
to the President for an expression of his views (J.-A. 
828-29); after receiving his comments, the Board 
allowed the overseas and intraterritorial exemptions to 
go into effect but, at the President’s request, stayed the 
foreign exemptions ‘‘until final decision in the foreign 
air transportation aspects of this proceeding.” (J.A. 
866-68). 


Then, when it came to issue its opinion and order 
on the domestic aspects of the ease, the Board deferred 
action on all applications insofar as they sought for- 


= The statutory words are ‘‘interstate,”’ ‘‘overseas’’ and ‘‘for- 
eign’”’ air transportation. §101 (21). Interstate air transporta- 
tion includes transportation between places within the same ter- 
ritory or possession, but the latter (‘‘intraterritorial’’) is subject 
to Presidential control under § 801, while other interstate author- 
ity (‘‘domestic’’) is not. 
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eign, overseas or intraterritorial authorization. (J.A. 
1276-77). The petitioners thus may be permitted by 
the last sentence of Section 9(b) of the Administrative 
Procedure Act or by the terms of the Board’s final 
order in the domestic phase of the case to continue to 
operate to the extent previously permitted in foreign, 
overseas and intraterritorial air transportation. How- 
ever, their continued enjoyment of the privilege of 
so operating (a privilege of which none of them has 
availed itself to any great extent [J.A. 446, 503, 517, 
519, 898, 1046-7] ) does not afford a basis for their con- 
tention that the Board could not terminate whatever 
domestic interim authority they had. 


IV. THis COURT’S INVALIDATION OF THE AWARDS TO THE 
SUCCESSFUL APPLICANTS IS IRRELEVANT TO THE DENIAL 
OF PETITIONERS’ APPLICATIONS. 


Petitioners propound an argument that in substance 
repeats the contentions made in their motion to remand 
filed May 3, 1960, and denied by order of this Court 
entered June 23, 1960. They now cast it in terms of 
a challenge to the adequacy of the Board’s findings 
(Pet. Br. pp. 31-35), but it is just as unsubstantial as 
it was when the Court denied their motion. The basic 
premise is that the ‘‘Board denied the applications for 
exemptions only because it decided to issue certifi- 
cates.” (Pet. Br. p. 32). Petitioners then proceed to 
assert that had the Board known that it lacked the 
statutory power to grant certificates for supplemental 
service, as this Court held in United Air Lines v. CAB, 
— US. App. D.C. — 278 F. 2d 446 (1960), it would 
have considered the issuance of exemptions to these 
petitioners. Therefore, they conclude, the matter 
should be returned to the Board for further considera- 
tion. 
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Petitioners’ argument falls with its premise—that 
the exemption applications were denied only because 
it was decided to issue certificates. The Board denied 
the petitioners’ applications because they were unquali- 
fied for any kind of authority and made it quite clear 
it would not have granted them exemptions regardless 
of its statutory power to issue certificates. 

The Board’s findings on the question of certificates 
as against exemptions were framed entirely in terms 
of what form of authority would be issued to qualified 
applicants and did not lump all exemption applications 
together for the summary disposition asserted by peti- 
tioners. Thus, the Board in its principal opinion 
stated preliminarily that 


“Our decision on other matters still before us in 
this ease [includes] the question whether qualified 
applicants should receive their final authorizations 


9 
. 


in the form of certificates or exemptions .. . 
(J-A. 1112). 


At the beginning of that portion of the opinion dealing 
with the issue, the Board further stated: 


‘< After careful consideration of the parties’ con- 
tentions in the light of the record and the provi- 
sions of the Act, we conclude that such applicants 
as are found qualified for supplemental authority 
should be issued certificates ...”’? (J.A. 1113). 


Moreover, the Board’s findings with respect to appli- 
cants found unqualified, including the petitioners by 
name, were entered in terms of ‘‘applicants who cannot 
be granted authority to engage in supplemental air 
transportation,’’ without specifying certificates or ex- 
emptions. (J.A.1176). The Board’s findings were not 
confined to one form of authority or the other, but 
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extended to applications for exemption and certificates 
alike. 

The Board adopted the ultimate conclusions of the 
Examiners on the qualifications of individual appli- 
cants, stating that ‘‘in our findings on each of these 
applicants, we reach the same result as the Examiners 
in all instances except two,’’ naming two applicants 
not among the petitioners here or material to their 
argument. (J.A. 1177). In its adoption of the Ex- 
aminers’ qualifications criteria, the Board was com- 
pelled to make clear, if it had not already done so, that 
its decision as to individual applicants would have 
been the same whether it was granting certificates or 
exemptions. The Examiners’ qualifications criteria re- 
lated to exemptions, since they concluded that the 
Board could not grant certificates. (J.A. 126-27). 
And the Board stated that ‘“‘we would follow these 
same standards if we were issuing exemptions rather 
than certificates herein.””? (J.A. 1147). Moreover, the 
examiners found—and this finding was adopted by the 
Board—that the ‘‘fact that the authority is permissive 
only would not appear to justify any different stand- 
ards in looking at suitability from the standpoint of 
trustworthiness to obey the law.”’ (J.A. 889). 


There is thus no basis whatsoever for the assertion 
that the exemption applications were denied ‘‘only 
because’”’ the Board decided to issue certificates. On 
the contrary, the Board’s opinion, including its dis- 
cussion of the Examiners’ findings, indicates that both 
the exemption and certificate applications of peti- 
tioners were under active consideration. In addition, 
the applications of each of the petitioners now before 
the Court were denied because it could not be found 
trustworthy to comply in the future with the Act and 
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the Board’s regulations.* The trustworthiness aspect 
of the qualifications issue is so grave and so directly 
material to the public interest that the same standard 
must be applied whether certificates or exemptions are 
involved. The Examiners found, and the Board con- 
curred, that different standards of trustworthiness as 
between certificates and exemptions could not be justi- 
fied, and ultimate conclusions on the applications of 
these petitioners were made on that basis. The Board’s 
analysis of the qualifications of these petitioners went 
to the disposition of their applications for exemptions 
as well as those for certificates and provides more than 
an adequate basis for denial of the former. 


V. THE DENIAL OF THE APPLICATIONS OF CENTRAL 
AIR TRANSPORT AND AIR CARGO EXPRESS WAS NOT 
ARBITRARY. 

A. AIR CARGO EXPEESS 


Petitioner Air Cargo Express contends that the 
Board acted arbitrarily in denying its application 
because only its owners and managers, and not it as a 
corporate entity, were found to have participated in 
flagrant and willful violations of the Act. Since, as 
the Board found, the small enterprises that are typical 
of the nonscheduled carrier industry ‘‘depend to a very 
great extent on the man or small group of men who 
own or control them,”’ especially with respect to their 
disposition to comply with the Act (J.A. 1229), it was 
well within the Board’s discretion to find Air Cargo 


23 This fact alone is sufficient to dispose of petitioners’ suggestion 
(Pet. Br. p. 33) that the second branch of this Court’s opinion in 
the United case—holding that the Board’s standards of financial 
and operating ability were unduly low—calls for a remand of their 
cases. 
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Express unqualified on the ground that its owners 
“shared the responsibility for the flagrant violations 
which led to ’’the revocation of the operating authority 
of Air Transport Associates (J.A. 1186). See Air 
Transport Associates v. CAB, 91 U.S. App. D.C. 147, 
199 F. 2d 181 (1952), cert. denied, 344 U.S. 922 (1953). 


In rejecting an argument similar to that made by 
Air Cargo Express, this Court said in Mansfield Jour- 
nal Co. v. FCC, 86 U.S. App. D.C. 102, 111, 180 F. 2d 
28, 37 (1950) : 

“To carry out statutory objectives, it is frequently 
necessary to seek out and give effect to the identity 


and characteristics of the controlling officers and 
stockholders of a corporation.”’ 


Nor was it an abuse of discretion for the Board to 
refuse to reopen the proceeding as to Air Cargo Ex- 
press on the basis of changes in its ownership and man- 
agement. Air Cargo Express made such changes of 
record only in its petition for reconsideration of the 
Board’s final decision. As the Board said, ‘‘Where the 
Examiners have found lack of compliance disposition 
on the basis of the record, an applicant cannot escape 
the effects of the finding by conveniently arranged 
transfers of this type.”’ (J.A. 1381). Moreover, the 
reconsideration petition itself showed that 40 per cent 
of Air Cargo Express’ stock was still held by persons 
whose control disqualified it. (Ibid.). 


Still less was it incumbent upon the Board to change 
its findings as to Air Cargo Express on the basis of 
disclaimers of responsibility appended to the same 
petition for reconsideration executed by two of those 
who shared in the management of Air Cargo Express 
and Air Transport Associates. Aside from the fact 
that these disclaimers are at best ambiguous, they were 
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evidence that had been available to Air Cargo Express 
for a long time, and since January 10, 1957, Air Cargo 
Express had been aware that the Examiners had rec- 
ommended denial of its application on the same ground 
on which the Board ultimately placed its denial. (J.A. 
1381-82). 


B. CENTRAL AIR TRANSPORT 


Petitioner Central Air Transport asserts that the 
Board in evaluating its trustworthiness arbitrarily ap- 
plied different standards from those applied to several 
successful applicants below. (Pet. Br. pp. 36-40). 
Central begins by misstating the basis for the Board’s 
decision, saying that the Board found that Central had 
permitted ‘another carrier” to acquire control of its 
operations (Pet. Br. p. 36) and thereby implying that 
its dereliction consisted of a single isolated act. This 
simply is not an accurate rendition of the record. The 
Examiners found that Central had engaged in this 
practice on no fewer than four separate occasions 
(J.-A. 959), and the repetitious character of Central’s 
violations led the Board to find that: 


“the repeated, recurring nature of [Central’s] 
conduct evinces an ingrained preference for let- 
ting others operate under its authorization while 
sitting back and collecting such returns as the use 
of its authorization may bring.” (J.-A. 1189). 


We do not necessarily agree that the Board correctly 
decided to grant the applications of the other carriers 
cited by Central (Paul Mantz Air Service, Modern 
Air Transport, Regina Cargo Line). But it is clear 
from Central’s own argument that the Board was 
dealing in the latter cases with single acts or transac- 
tions, and not the “‘repeated, recurring”’ course of mis- 
conduct in which Central had engaged. 
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The Board also disposed adequately of Central’s 
contention that consideration of the ‘‘passage of time” 
and a period of allegedly lawful operation subse- 
quent to the violations was not applied equally as 
between Central and other applicants. Two significant 
differences between Central’s situation and that of 
other applicants weighed heavily against the grant of 
its applications. The Board found: 


“But in the circumstances of applicant’s case, 
there are several reasons why we do not conclude 
that applicant’s manifest proclivities have been 
erased. Two years of inactivity, including part of 
1956, all of 1955, and most of 1954, must be sub- 
tracted in measuring the period of lawful opera- 
tion subsequent to the violations. Applicant’s 
management remains the same as engaged in these 
violations.’’ (J.A. 1189.) 


It is plain on the very face of the Board’s findings, 
which Central does not challenge, that the denial of 
Central’s applications had a rational basis and thus was 
fully within the discretion of the Board. There is no 
basis in the disposition of the other applications re- 
ferred to by Central for an assertion that the Board 
acted arbitrarily as among the several applicants. 


VI. No REVERSIBLE ERROR WAS INVOLVED IN THE DENIAL 
OF CURREY’S REQUEST FOR SUBPOENAS OF EMPLOYEES 
OF THE BOARD. 


Petitioner Currey Air Transport asserts that the 
Board erred in denying Currey’s demand for the issu- 
ance of subpoenas for the appearance of four em- 
ployees of the Board who had conducted an examina- 
tion of Currey’s accounting books and records. Cur- 
rey’s stated purpose was to elicit opinion testimony on 
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the condition of its books and their conformity to the 
Board’s accounting regulations. (Pet. Br. p. 43). 


If the Board’s refusal to permit its employees to 
testify as Currey demanded is error at all, it is clear 
that it was entirely harmless. Obviously, the Currey 
books were themselves the best evidence of the condi- 
tion of those records and their conformity to sound 
accounting practice and the Board’s regulations. Of 
course, Currey had the opportunity to produce its 
books at the hearing through the officer or officers re- 
sponsible for them. (See J.A. 506-7). The exclusion 
of evidence, even though erroneous, is harmless where 
the same matter comes into the record through another 
witness. Magnolia Petroleum Company v. NIEB, 200 
F. 2d 148, 150 (5th Cir. 1952). Moreover, the condi- 
tion of Currey’s books, their contents, and the manner 
in which they were kept, were all matters peculiarly 
within the knowledge of Currey, and it cannot now 
complain that the record does not contain evidence on 
that subject. NZIRB v. Conlon Bros. Mfg. Co., 187 
F. 2d 329, 332 (7th Cir. 1951). 


Moreover, as the Board made clear, Currey’s appli- 
cations were not denied because its books did not con- 
form to the Board’s accounting regulations or for any 
other reason to which the evidence sought by the re- 
quested subpoenas was relevant, but because of its 
willful and flagrant violations of the Act. (J.A. 
1358-59). Thus, Currey suffered no legal prejudice 
from the Board’s denial of the subpoenas it requested, 
and its petition for review on this point must fail. 


CONCLUSION 


The Board’s orders should be affirmed as to peti- 
tioners Great Lakes Airlines, Currey Air Transport, 
Trans Alaskan Airlines, Central Air Transport and 
Air Cargo Express. The petitions of Air Transport 


Associates and Continental Charters should be dis- 


missed. 
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APPENDIX 
Statutory Provisions INVOLVED 


The pertinent provisions of the Administrative Procedure 
Act, 60 Stat. 237, 5 U.S.C. §§ 1001 et seg., read as follows: 


**Sec. 2. As used in this Act— 


“‘(e) License anp Licensrve.—‘License’ includes the 
whole or part of any agency permit, certificate, approval, 
registration, charter, membership, statutory exemption or 
other form of permission. ‘Licensing’ includes agency 
process respecting the grant, renewal, denial, revocation, 
suspension, annulment, withdrawal, limitation amendment, 
modification, or conditioning of a license.’’ 60 Stat. 237, 
5 U.S.C. § 1001 (e). 


“Sec. 6. Except as otherwise provided in this Act— 


‘<(c) Suppenas.—Agency subpenas authorized by law 
shall be issued to any party upon request and, as may be 
required by rules of procedure, upon a statement or show- 
ing of general relevance and reasonable scope of the evi- 
dence sought. Upon contest the court shall sustain any 
such subpena or similar process or demand to the extent 
that it is found to be in accordance with law and, in any 
proceeding for enforcement, shall issue an order requiring 
the appearance of the witness or the production of the evi- 
dence or data within a reasonable time under penalty of 
punishment for contempt in case of contumacious failure to 
comply.’’ 60 Stat. 240, 5 U.S.C. § 1005 (c). 


““Sec. 9. In the exercise of any power or authority 


‘¢(b) Licenses.—In any case in which application is made 
for a license required by law the agency, with due regard 
to the rights or privileges of all the interested parties or 
adversely affected persons and with reasonable dispatch, 
shall set and complete any proceedings required to be con- 
ducted pursuant to sections 7 and 8 of this Act or other 
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proceedings required by law and shall make its decision. 
Except in cases of willfulness or those in which public 
health, interest or safety requires otherwise, no withdrawal, 
suspension, revocation, or annulment of any license shall be 
lawful unless, prior to the institution of agency proceedings 
therefor, facts or conduct which may warrant such action 
shall have been called to the attention of the licensee by the 
agency in writing and the licensee shall have been accorded 
opportunity to demonstrate or achieve compliance with all 
lawful requirements. In any case in which the licensee has, 
in accordance with agency rules, made timely and sufficient 
application for a renewal or a new license, no license with 
reference to any activity of a continuing nature shall expire 
until such application shall have been finally determined 
by the agency.”’ 60 Stat. 242, 5 U.S.C. § 1008 (b). 


The pertinent provisions of the Federal Aviation Act of 
1958, 72 Stat. 737, 49 U.S.C. $$ 1301 et seq., read as follows: 


“Sec. 101. As used in this Act, unless the context other- 
wise requires— 
eo & e e 
“¢(3) ‘Air carrier’ means any citizen of the United States 
who undertakes, whether directly or indirectly or by a lease 
or any other arrangement, to engage in air transportation: 
Provided, That the Board may by order relieve air carriers 
who are not directly engaged in the operation of aircraft 
in air transportation from the provisions of this Act to the 
extent and for such periods as may be in the public 
interest.”’ 
o e e e 
“¢(10) ‘Air transportation’ means interstate, overseas, or 
foreign air transportation or the transportation of mail by 
aircraft.”’ 
e e e i 
¢(21) ‘Interstate air transportation’, ‘overseas air trans- 
portation’, and ‘foreign air transportation’, respectively, 
mean the carriage by aircraft of persons or property as a 
common carrier for compensation or hire or the carriage of 
mail by aircraft, in commerce between, respectively— 


‘¢(a) a place in any State of the United States, or 
the District of Columbia, and a place in any other State 
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of the United States, or the District of Columbia; or 
between places in the same State of the United States 
through the airspace over any place outside thereof 3 or 
between places in the same Territory or possession of 
the United States, or the District of Columbia ; 


“‘(b) a place in any state of the United States, or the 
District of Columbia, and any place in a Territory or 
possession of the United States; or between a place in 
a Territory or possession of the United States, and a 
place in any other Territory or possession of the 
United States; and 


“*(¢) a place in the United States and any place out- 
side thereof; whether such commerce moves wholly by 
aircraft or partly by aircraft and partly by other forms 
of transportation.”” 72 Stat. 737, 49 U.S.C. §§ 1301 (3), 
(10), (21). 


“Sec. 401. (a) No air carrier shall engage in any air 
transportation unless there is in force a certificate issued 


by the Board authorizing such air carrier to engage in such 
transportation. 


“‘(b) Application for a certificate shall be made in writ- 
ing to the Board and shall be so verified, shall be in such 
form and contain such information, and shall be accom- 
panied by such proof of service upon such interested per- 
sons, as the Board shall by regulation require. 


“*(e) Upon the filing of any such application, the Board 
shall give due notice thereof to the public by posting a 
notice of such application in the office of the secretary of 
the Board and to such other persons as the Board may by 
regulation determine. Any interested person may file with 
the Board a protest or memorandum of opposition to or in 
support of the issuance of a certificate. Such application 
shall be set for a public hearing, and the Board shall dis- 
pose of such application as speedily as possible. 


“*(d)(1) The Board shall issue a certificate authorizing 


the whole or any part of the transportation covered by the 
application, if it finds that the applicant is fit, willing, and 
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able to perform such transportation properly, and to con- 
form to the provisions of this Act and the rules, regulations, 
and requirements of the Board hereunder, and that such 
transportation is required by the public convenience and 
necessity ; otherwise such application shall be denied. 


‘¢(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Board may 
issue a certificate authorizing the whole or any part thereof 
for such limited periods as may be required by the public 
convenience and necessity, if it finds that the applicant is 
fit, willing, and able properly to perform such transporta- 
tion and to conform to the provisions of this Act and the 
rules, regulations, and requirements of the Board hereun- 
der.” 72 Stat. 754, 49 U.S.C. §§ 1371 (a), (b), (c), (4). 


‘Sec. 416. (a) The Board may from time to time estab- 
lish such just and reasonable classification or groups of air 
carriers for the purposes of this title as the nature of the 
services performed by such air carriers shall require; and 
such just and reasonable rules and regulations, pursuant to 
and consistent with the provisions of this title, to be ob- 
served by each such class or group, as the Board finds 
necessary in the public interest. 


‘<(b)(1) The Board, from time to time and to the extent 
necessary, may (except as provided in paragraph (2) of 
this subsection) exempt from the requirements of this title 
or any provision thereof, or any rule, regulation, term, con- 
dition, or limitation prescribed thereunder, any air carrier 
or class of air carriers, if it finds that the enforcement of 
this title or such provision, or such rule, regulation, term, 
condition, or limitation is or would be an undue burden on 
such air carrier or class of air carriers by reason of the 
limited extent of, or unusual circumstances affecting, the 
operations of such air carrier or class of air carriers and 
is not in the public interest. 


‘<(2) The Board shall not exempt any air carrier from 
any provision of subsection (k) of section 401 of this title, 
except that (A) any air carrier not engaged in scheduled 
air transportation, and (B), to the extent that the opera- 
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tions of such air carrier are conducted during daylight 
hours, any air carrier engaged in scheduled air transporta- 
tion, may be exempted from the provisions of paragraphs 
(1) and (2) of such subsection if the Board finds, after 
notice and hearing, that, by reason of the limited extent of, 
or unusual circumstances affecting, the operations of any 
such air carrier, the enforcement of such paragraphs is or 
would be such an undue burden on such air carrier as to 
obstruct its development and prevent it from beginning or 
continuing operations, and that the exemption of such air 
carrier from such paragraphs would not adversely affect 
the public interest: Provided, That nothing in this subsec- 
tion shall be deemed to authorize the Board to exempt any 
air carrier from any requirement of this title, or any pro- 
vision thereof, or any rule, regulation, term, condition, or 
limitation prescribed thereunder which provides for maxi- 
mum flying hours for pilots or copilots.’? 72 Stat. 771, 49 
U.S.C. § 1386. 
2 e e e 

“<Sec. 801. The issuance, denial, transfer, amendment, 
cancellation, suspension, or revocation of, and the terms, 
conditions, and limitations contained in, any certificate 
authorizing an air carrier to engage in overseas or foreign 
air transportation, or air transportation between places in 
the same Territory or possession, or any permit issuable 
to any foreign air carrier under section 402, shall be sub- 
ject to the approval of the President. Copies of all appli- 
cations in respect of such certificates and permits shall be 
transmitted to the President by the Board before hearing 
thereon, and all decisions thereon by the Board shall be sub- 
mitted to the President before publication thereof.’’ 72 
Stat. 782, 49 U.S.C. § 1461. 
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IN THE 


United States Court of Appeals 


For rae Disraicr or Cotumsua Circurr 


Nos. 15,015, 15,026 


Great Laxes Armunes, Inc., et al., 
Centra, Am Transport, Inc., Petitioners, 


Vv. 


Crvm Azronautics Boarp, Respondent, 
Unrrep Arm Lys, Inc., et al., Intervenors. 


On Petition for Review of an Order of the Civil Aeronautics 


CONSOLIDATED BRIEF FOR PETITIONERS- 


JURISDICTIONAL STATEMENT 


Petitioners ask this Court to review and set aside an 
order? of the Civil Aeronautics Board? which canceled 
petitioners’ licenses, and denied petitioners’ applications. 
The said order adversely affects petitioners, and its effec- 
tive date has been stayed pending review by this Court. 


1Order No. E-13436 adopted January 28, 1959. (J.A. 1100A et seq.) 
Order No. E-14449 which denied the petitions for reconsideration and re- 
hearing was issued after the petitions for review had been filed in this case, but 
that order is now a part of this record. (J.A. 1346A et seq.) 


2 Sometimes hereinafter called ‘‘the Board.’’ 
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Jurisdiction here rests on Section 1006 of the Federal Avia- 
tion Act of 1958, 72 Stat. 795, 49 U.S.C. Section 1486 and 
on Section 10 of the Administrative Procedure Act, 60 Stat. 
243, 5 U.S.C. Section 1009. The Board’s order was issued 
on January 29, 1959, and the petitions for review were filed 
in this Court on March 18, 1959, and March 23, 1959, respec- 
tively. 
STATEMENT OF THE CASE 

Petitioners ask this Court to set aside the order of the 

Board that 


(i) Cancels petitioners’ licenses; 


(ii) Arbitrarily denies their applications for exemp- 
tions and their applications for certificates; 


(iii) Ignores the requirements of due process of law; 
and 
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(iv) Violates the Administrative Procedure Act. 


At its core, this case presents to the Court the question 
of whether the Board is free to ignore the requirements of 
the Administrative Procedure Act and fundamental ele- 
ments of fair play, to arbitrarily alter and cancel operating 
licenses, and to pick and choose among carriers without 
applying the same standards to all applicants in the same 
ease. If the Board is sustained against the challenge here 
posed, then judicial sanction will have been given to a clear 
abuse of the administrative process. 


Connected Cases. This is another part of the ‘‘Large 
Irregular Carrier Case.’? Other parts of the case have 
heretofore been reviewed, and reversed by this Court. 
American Airlines v. Civil Aeronautics Board, 98 U.S. App. 
D.C. 348, 235 F. 2d 845 (1956) ; United Air Lines et al. v. 
Civil Aeronautics Board, — U.S. App. D.C. —, — F. 24 — 
(Case No. 15,025 et al., decided April 7, 1960). By the pre- 
hearing conference orders, this present part of the ‘‘Large 
Irregular Carrier Case”’ is to be heard separately. 


bd 
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Background. Petitioners and other carriers entered the 
air transport field almost fifteen years ago. At that time 
the Civil Aeronautics Board had in effect a regulation’ 
which permitted nonscheduled operations. Petitioners be- 
gan their operations under this regulation. Thereafter, the 
Board designated petitioners as Large Irregular Carriers 
and issued to them Letters of Registration. The Letters 
of Registration authorized the carriers to continue to oper- 
ate with the same operating authority as had been author- 
ized under the prior regulation. The Board then directed 
each Large Irregular Carrier to file an application for 
individual exemption. When an exemption was granted as 
a result of such an application, it continued the carrier’s 
old authority in effect, except that it sharply limited the 
number of trips which could be operated between certain 
named points.* Seventeen of the 64 carriers were granted 
individual exemptions. 


Then the Board denied a carrier’s application for an 


exemption.’ Instead of sticking by its guns, however, and 
continuing the processing of applications for individual 
exemption, the Board retreated from its decision to deny a 
license, and instituted a general investigation. As a result, 
this case was born. 


Proceeding before the Board. The order instituting this 
case was called an ‘‘Order Instituting Investigation’’ and 
it was adopted on September 21, 1951. (J.A. 1A)* 


3 Appendixes A and B to this brief. 


4 The limitation was three trips per month between designated points. The 
enforcement of a previous general regulation applicable to all carriers which 
would have the same effect was enjoined by the courts (American Air Trane- 
port v. C.A.B., 98 F. Supp. 609, 344 U.S. 4, 91 U.S. App. D. C, 318, 201 F. 2d 
189 (1952)), and finally abolished by the Board, Reg. No. ER-189, adopted 
Sept. 17, 1953. 


8 Modern Air Transport, Exemption, 14 C.A-B. 459 (1951). 


¢‘‘J.A.’? refers to the Joint Appendix filed in Case No. 15,025 and used 
in this appeal by pre-hearing order. 
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The order acknowledged that there had been no ‘‘formal 
investigation involving hearings’’ since 1946; that it was 
desirable to obtain further information with respect to the 
carriers ; and specifically set for hearing the following issues 
which are pertinent to this case: 


(1) Is there a need for such services; 
(2) If so, what type of services are required; 
(3) What would be the effect of such services; 


(4) Should such services be authorized by exemp- 
tion or certificates ; 


(5) What conditions should be imposed by the 
Board; 


(6) Should the service be performed by carriers 
already exempted or by carriers yet to be exempted. 
(JA. 1A) 


After the investigation was instituted, hearings were 
held by two examiners, beginning on September 3, 1952. 
(J.A.53A) After 18 months of hearing, the Board adopted 
an order ‘‘splitting the case.” In that order (J.A. 614), 
the Board said that the general purposes of the investiga- 
tion were twofold: the first being a general investigation 
to determine the public need for “‘limited additional and 
supplemental service by Large Irregular Air Carriers’’ 
and the second being to determine ‘‘in the event services 
of this type are found to meet a public need, which of the 
various applicants should be granted operating authority.’’? 


The Board thereupon directed a completion of the hear- 
ing with respect to the first purpose (‘‘the public need for 
limited additional and supplemental service’’) and a defer- 
ral of the second purpose (selection of applicants). Pur- 


7 All emphasis in quoted matter in this brief is supplied unless otherwise 
noted. 
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suant to this order, the Examiners completed the hearings 
on the first purpose and, after argument, the Board issued 
its opinion and order. (J.A. 573A et seq.) 


1955 Opinion. In its opinion, the Board found that the 
large irregular carriers (including petitioners) as a class 
have provided useful and necessary service to the commerce 
of the country, and to the national defense. It decided to 
establish a class of ‘‘Supplemental Air Carriers.’’ The 
Board found that it should adopt a new policy toward the 
supplemental carriers which in one way increased, and in 
another way decreased, the scope of the operating author- 
ity which said carriers held as Large Irregular Carriers.* 
It also found that it should defer decision on the nature and 
form of the authority to be finally granted. For the interim, 
the Board granted an exemption to each carrier to operate 
within the scope of the new operating authority, and issued 
such exemption to each of the petitioners. (J.A. 639A) The 
exemption was called an ‘‘Interim Operating Authoriza- 


tion.”? The Board’s order issuing these exemptions also 
directed: ‘‘Upon the effective date of this order and the 
exemption granted hereby, the individual letter of registra- 
tion’’ shall be void. (J. A. 643A) This order of the Board 
was set aside by this Court. American Airlines v. Civil 
Aeronautics Board, 98 U.S. App. D.C. 348, 235 F. 2d 845 
(1956). 


1959 Opinion. The Board then directed further hear- 
ings on the second purpose of the investigation and after 
the completion of these hearings, entered an order deciding 


8 “‘‘Large Irregular Air Carriers’? were limited to occasional and infrequent 
flights between the same points. Supplemental carriers are limited to not 
more than 10 trips between the same two points, except for bona-fide charter 
tripe. Hence, with respect to charter trips the operating rights were in- 
creased, and with respect to other tripe, the operating rights were not only 
altered but under some conditions reduced. For example, under the old 
<<Trregular’’ service as many as 12 or 13 trips could be operated between the 
same two points in a four-week period; under the new authority, not more 
than ten trips could be operated in any one month. 
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that portion of the case involving interstate operations.” 
This order was adopted on January 29, 1959, more than six 
years after the hearing first started, and more than 13 
years after petitioners first obtained their licenses. The 
Board decided that it would issue certificates of public con- 
venience and necessity for supplemental air service to 
certain carriers and deny such certificates to petitioners 
and others. Further, the order provided for (1) the can- 
cellation of the ‘‘Interim Operating Authority’ previously 
issued to petitioners in 1955 and (2) the deferral of peti- 
tioners’ applications for certificates to engage in overseas 
and foreign air transportation. (J.A. 1273A) This order, 
insofar as it granted certificates to certain applicants, was 
set aside by this Court.” Each of the petitioners filed peti- 
tions for reconsideration and rehearing, which were denied 
by the Board. 


The order of the Board which (1) denies petitioners’ 
applications and (2) cancels petitioners’ operating author- 


ity is the order pending before this Court for review. The 
effect of the Board’s order is stayed, pending this Court’s 
decision. 


RELEVANT STATUTES 


The pertinent provisions of the Federal Aviation Act 
and the Administrative Procedure Act to which references 
are made are set forth in the Appendix to this brief. 


STATEMENT OF POINTS 


1. The Board erred in canceling petitioners’ licenses (a) 
in a proceeding other than a compliance proceeding and (b) 
without first calling petitioners’ attention, in writing, to 
the facts or conduct which warrant such action and without 


® The question of what, if any, additional authority should be granted in 
overseas and foreign air transportation is still pending before the Board. 


10 United Air Lines et al. v. Civil Aeronautics Board, ——U.S. App. D.C. 
— F. 24 —, (Cases No. 15,025 et al. decided April 7, 1960.) 
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according petitioners an opportunity to demonstrate or 
achieve compliance. 


2. The Board erred in canceling petitioners’ licenses for 
alleged past violations of the Act and regulations when the 
question of such alleged violations was not in issue, and 
notice that such alleged violations would be tried and deter- 
mined in this proceeding was not given to petitioners. 


3. The Board erred in canceling petitioners’ licenses 
prior to a final decision on petitioners’ applications which 
included applications for overseas and foreign service, as 
well as for interstate service. 


4, As a matter of law the findings on which petitioners’ 
applications were denied are insufficient. 


5. The Board acted in an arbitrary manner in failing to 
apply the same standards to each applicant. 


6. The Board wrongfully excluded relevant and material 
evidence offered by petitioners. 


SUMMARY OF ARGUMENT 


Petitioners hold licenses and substantial business and 
property rights. They are engaged in operations pursuant 
to such licenses. The Board has decided not to issue to 
petitioners certificates for a new and different type of 
service. Because of its decision not to issue a certificate, 
the Board canceled the existing licenses. In taking such 
action, the Board committed certain major errors, each of 
which requires correction by this Court. 


L 


The Board decided that the mere fact that it does not 
issue a new and different license authorizes it to cancel an 
existing license. But licenses, once acquired, are rights 
protected by due process of law and the provisions of the 
Administrative Procedure Act. The Board could, in a 
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proper proceeding, revoke or cancel a license for violations 
of the Act. No such proceeding was brought here. In- 
stead, the Board directed petitioners to file for new and 
different types of licenses and then found them unqualified 
for the new licenses. It denied petitioners something they 
were forced to ask for; and thereupon took away their valu- 
able rights. Both the Administrative Procedure Act and 
due process of law prevent such arbitrary action. 


I. 


The Board never gave any petitioner any notice that it 
was charged with any specific violation. Although the 
Administrative Procedure Act requires such notice in 
advance of hearing, the Board made no attempt to comply 
with the requirements of that Act before finding that peti- 
tioners violated specific sections of the Federal Aviation 
Act. It is only on the basis of these findings of violation 
of certain sections of the Act that the Board could reach a 
conclusion that petitioners’ applications should be denied. 
In the absence of a specific charge, and adequate notice 
thereof, the findings of specific violations cannot stand. 


Tif. 


The Board did not finally decide petitioners’ applica- 
tions. Instead, it denied those parts of the applications 
which sought authority for interstate operations, and 
deferred those parts which sought overseas and foreign 
operations. It may have been within the province of the 
Board to defer parts of the pending applications. But, 
when it did so, it could not then cancel the existing licenses 
for two reasons. 


First, the Board’s order granting the licenses provides 
that the licenses shall continue in effect until “final’’ de- 
cision on the applications. This order was not amended, 
but ignored. 
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Second, the Administrative Procedure Act provides that 
no license for an activity of a continuing nature shall ex- 
pire until final decision of the applications for new licenses. 
The Board also ignored this guarantee. 


IV. 


The Board committed legal error when it decided that it 
had authority to issue certificates for supplemental air 
service. This Court reversed the Board on this point. 
The only reason assigned for denying all of the applica- 
tions for exemptions is that certificates would be issued 
to qualified applicants. When the finding that certificates 
should be issued was held invalid by this Court, there re- 
mains no reasoned basis for the denial of the exemptions. 
The case must be returned to the Board for a considera- 
tion of this point in the light of the applicable law. Un- 
til the Board makes clear what, if any, valid reasons there 
are for denying the exemption applications, this Court 


cannot properly review the Board’s order. 
V. 


With respect to the petitioner Central Air Transport, the 
Board acted in an arbitrary and capricious manner. It 
denied Central’s application because it found that Cen- 
tral had violated Section 408 of the Act prior to 1953. 
The Board also found that other carriers had violated 
Section 408 and other sections of the Act; yet it issued 
certificates to them and denied the application of Central. 
Fair play requires that, once the Board establishes cri- 
teria in a consolidated case, that criteria must be applied 
evenhandedly to all applicants in the case. Failure to do 
this constitutes unreasonable, arbitrary, and capricious 
action which should not be tolerated by this Court. 


VI. 


With respect to the petitioner Currey Air Transport, the 
Board wrongfully refused to permit Currey to subpoena 
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Board employees as witnesses. The evidence sought to 
be adduced from these employees was material and rele- 
vant. If it had been forthcoming, the Board would natu- 
rally have attached great weight to the testimony of its 
own employees. 

The failure of the Board to grant the request for sub- 
poenas denied Currey due process of law in that it pre- 
vented Currey from introducing relevant and material 
evidence on the only substantial issue. Moreover, in the 
absence of such evidence, the Board’s decision does not 
rest upon substantial evidence. The refusal to permit 
Currey to submit relevant evidence with respect thereto 
was prejudicial error. Whether the evidence would have 
resulted in a change in the findings is a matter on which 
the parties may not speculate because it is for the Board 
to weigh the evidence. The prejudice to Currey results 
from the Board’s refusal to permit Currey to call witnesses 
whose testimony might have changed the Board’s findings. 


ARGUMENT 
L THE BOARD ERRED IN CANCELING PETITIONERS’ LICENSES. 


A. Petitioners hold valid and existing licenses and property 
rights. 


When petitioners commenced their operations over ten 
years ago relying upon the regulations of the Board then 
in effect, they made substantial investments in their opera- 
tions and thereby acquired business and property rights— 
as well as license rights. These business and property 
rights are protected by the due process clause of the 
Fifth Amendment to the Constitution. This Court so held 
with respect to another carrier in the same class as peti- 
tioners. Standard Air Lines v. Civil Aeronautics Board, 
85 U.S. App. D.C. 29, 177 F. 2d 18 (1949). 


It is equally well-established that petitioners acquired a 
license within the meaning of Section 2(e) of the Ad- 
ministrative Procedure Act. The Board recognized this 
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by issuing letters of registration to petitioners. And, it 
has been judicially established that their license rights 
are protected by the Administrative Procedure Act." It 
must be remembered that petitioners are not newcomers. 
They have long held licenses to operate as Large Irregular 
Carriers. After those licenses were issued, and after peti- 
tioners had made their investments in reliance thereon 
and had engaged in business for several years, the Board’s 
power to cancel the licenses became circumscribed by due 
process of law and specific provisions of the Administra- 
tive Procedure Act. As this Court has said: 


“<But, once granted, the license becomes a right, 
and due process of law must be followed to achieve 
deprivation. This is true even though the license is a 
severely qualified one, such as a radio license. 

“<It may be true that the grant of authority to engage 
in the bonding business is an administrative act. But 
the deprivation of that right, once granted, is a judi- 
cial act, requiring due process of law.’ * 


B. The Board cannot lawfully cancel existing licenses as a 
result of denying an application for a certificate for a 
different service. 


Petitioners acquired their licenses and rights by engag- 
ing in business under the regulation in effect before 1947. 
One regulation, Number 400-1, was adopted December 7, 
1938; its successor, Part 292.1 of the Economic Regula- 
tions, was adopted on May 17, 1946. These two regula- 
tions are attached as Appendixes A and B to this brief. 


The regulation provided simply that every air carrier 
which engages solely in nonscheduled operations shall be 


12 When the Board attempted to alter petitioners’ existing rights by issuing 
a regulation which reduced the number of trips which the carriers could 
operate between certain points, an injunction was issued because such action 
would ‘‘hack away’’ at the Administrative Procedure Act. American Air 
Transport v. Ciwil Acronautics Board, (per Bastian, Judge), 98 F. Supp. 
660, 344 U.S. 4, 91 U.S. App. D.C. 318, 201 F. 2d 189 (1952). 


12 In Be Carter, 85 U.S. App. D.C. 229, 177 F. 24 75, 78 (1949). 
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exempt from the requirement that it obtain a certificate 
of public convenience and necessity, and from all other 
requirements of the Act, except those dealing with labor 
provisions, the necessity of filing reports, and with un- 
fair competition. 


Thereafter, and after petitioners had acquired their 
licenses, the Board amended its regulations on May 5, 
1947, to (1) make additional provisions of the Act appli- 
cable to the operations of the carriers, and (2) direct the 
issuance of a letter of registration to each carrier. The 
issuance of the letter of registration did not cancel the peti- 
tioners’ pre-existing licenses. 


At no time did the Board proceed directly against peti- 
tioners’ licenses in this proceeding. 


Instead, the Board adopted an oblique and devious ap- 
proach. First, it required each carrier to file an ‘‘applica- 


tion” for an individual exemption. This was done by re- 
vising the regulations on April 13, 1949* to require each 
Large Irregular Carrier to file an application for an in- 
dividual exemption. 


After such applications were filed, they were processed 
without hearing. Some applications were granted and 
others denied.** The denial, however, was not final be- 
cause the order of denial did not become effective for 
thirty days and contained a proviso which read, “That if, 
within such 30-day period a petition for reconsideration 
and/or rehearing is filed by [the carrier] pursuant to part 
302 of the Board’s Procedural Regulations, said effective 


13 Economic Regulations, Part 292.1, adopted April 13, 1949, B. 39,909. 
References to the Record pages are to those pages contained in Volume 5 
of the Joint Appendix. 


14Currey’s application was granted. Central’s application was denied. 
Great Lakes’ application was not decided. Trans-Alaskan’s application was 
denied. 


13 


date shall be postponed until further order of the Board.” * 
Petitioners Central Air Transport and Trans-Alaskan, and 
other carriers whose applications were denied duly filed 
such petitions for rehearing. 


In the first case involving a carrier which filed a peti- 
tion for rehearing, the Board granted a fall adjudicatory 
hearing and decided against the carrier. However, before 
its decision became effective, the Board rescinded its order 
of denial.* It also decided that it would not continue to de- 
cide the individual applications as it planned, but insti- 
tuted the present proceeding. Among other things, it 


(1) instituted an investigation to determine if there were 
a need for air transportation services conducted by Large 
Irregular Carriers in addition to and supplemental to serv- 
ices performed by the carriers holding certificates of public 
convenience and necessity, and, if so, what type or types 
of supplemental service would be best adapted to the per- 
formance of such transportation service; 


(2) consolidated all of the pending “‘applications for 
exemptions’’; and 


(3) directed that each application for individnal exemp- 
tion ‘“be deemed to be amended to request that the irregular 
air transportation which the applicant seeks to engage in 
pursuant to such application shall be provided for by the 
issuance of either an exemption order under Section 416(b) 
or certificate of public convenience and necessity under Sec- 
tion 401 of the Act.”’ (J.A. 3A, 9A) 


The Board then decided that it did not have authority to 
amend an application for an exemption to include a request 
for a certificate, and provided that the applicants for indi- 
vidual exemption might, within 15 days, file applications 
for ‘‘certificates of public convenience and necessity to 

15 Order No. E-5235, Docket 3798, attached as Appendix C to this Brief. 

16 Modern Air Transport, Exemption, 14 C.AB. 459, 480 (1951). 
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engage in air service within the scope of this proceeding.”’ 
(J.A. 364) Petitioners filed such applications. Those are 
the applications for certificates which the Board denied in 
this case. 


The noteworthy part of this maneuvering on the part of 
the Board is that none of it was voluntary on the part of 
the carriers. Petitioners were forced to take each step. 
At no time did petitioners concede that the Board could, by 
denying them the right to engage in supplemental air serv- 
ice, automatically cancel their existing licenses for non- 
scheduled service. Yet, this is what the Board finally 
attempts to do by its decision in this case. 


Before the hearings in this case were completed, the 
Board suspended the hearing and issued an opinion on the 
first purpose of the investigation. That was the 1955 opin- 
jon. In that opinion the Board said, ‘‘We turn now to a 
re-examination of our policy as to irregular air carriers in 


the light of the extensive record developed herein.”’ (J.A. 
586A) On the basis of the evidence then before the Board, 
it 


(1) Established a class of carriers to be known as 
‘supplemental air carriers’’ and defined the services 
they could offer; 


(2) Granted each applicant, including petitioners, 
an exemption to operate as a supplemental air carrier 
in interstate, overseas, and foreign air transportation; 


(3) Directed that the previously issued letters of 
registration shall be void upon the effective date of 
the order; and. 


(4) Provided that its action should not affect any 
enforcement or compliance proceeding, whether pend- 
ing or later instituted with respect to violations of 
the Act which may have occurred prior to the date of 
its order. (J.A. 639A) 
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The Board then stayed its order insofar as it author- 
ized the carriers to engage in foreign air transportation 
until final decision in that aspect of the case. 

This is the 1955 decision, and this decision has been 
reversed by this Court.” 


After further hearings on the second purpose of the 
investigation, the Board issued another decision in the case 
in 1959. By this time the hearings had been completed, 
and the Board’s order was its final decision in this pro- 
ceeding, except that it still has not decided the aspect of the 
case involving overseas and foreign air transportation. 


Tn the final order, the Board (1) directed that petitioners’ 
exemption granted by the 1955 decision would terminate in 
60 days; (2) denied all applications for individual exemp- 
tion (except for foreign air transportation); and (3) de- 
nied petitioners’ applications for certificates (except for 
foreign air transportation). 


The assigned reasons for the denial of the petitioners’ 
applications now become important. The Board first said, 
‘‘the Board has concluded that the required supple- 


mental authorizations may and should be issued in 
certificate form.’’ (J.A. 1131A) 


It then added: 


‘“We have heretofore decided that the authorizations 
of the members of the class will be uniform and non- 
severable in scope.’’? (J.A. 1142A) 


Finally, it discussed seriatim the various applicants. The 
Board found that each of the present petitioners had vio- 
lated certain sections of the Act and denied their applica- 
tions for certificates on that ground. (Central, for violating 
Section 408, J.A. 1188A ; Great Lakes, for violating Sections 
401(a), 403(b), 408(a), 412(a), and 1005(a), J.A. 1192A- 
1194A ; Currey, for violating Sections 401(a), 403(b), and 
412(a), J.A. 1033A, 1203A; Trans-Alaskan, for violating 
Sections 408(a) and 412(a), J.A. 1053A, 1205A). 


1% American Airlines Vv. C_A.B., 98 US. App. D.C. 348, 235 F. 2d 845, cert. 
denied (1956). 
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The Board did not find that any of the petitioners (on 
whose behalf this brief is filed) was unable to perform 
service; nor did it find that any of them was either opera- 
tionally or financially unqualified to continue in business. 


What the Board attempts to do is now plain. It denies 
petitioners a certificate for supplemental service and con- 
currently cancels petitioners’ pre-existing licenses for non- 
scheduled service. Because it finds that petitioners should 
not be granted authority for future supplemental service, 
it cancels their existing licenses for nonscheduled service. 


But, an existing license cannot be canceled because an 
application for a new and different type of license is not 
granted. This is the holding of the Court in the first 
Carter Case2* As the Court there points out ‘‘the key and 
controlling factor in the situation”’ is that petitioners had 
licenses. They were engaged in business. The action of 
the Board ‘‘was not to deny him something he was seek- 
ing; it was to deprive him of something which he had.”’ 


The Board is here violating Constitutional safeguards. 
The Congress faced this similar problem many times. 
For example, Congress decided to regulate the motor car- 
rier field by requiring carriers to obtain certificates of 
public convenience and necessity. With respect to those 
already engaged in the business, Congress inserted a 
‘‘grandfather”’ provision which directed issuance of cer- 
tificates to carriers already in business. The purpose of 
this provision was explained by Judge L. Hand who said: 


‘‘[The grandfather clause] was apparently inserted to 
avoid the hardship which would result from forcing a 
carrier to justify his existing business in terms of 
public convenience. It was meant to accept the motor 
vehicle system as it was; tt recognized as vested such 
rights as had grown up before Congress asserted any 
public interest in motor transportation; and consis- 


18 In Re Carter, 85 U.S. App. D.C. 229, 177 F. 2d 75, 78 (1949). 
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tently, the rights protected should be measured by past 
user. 93 19 


The Board deprives petitioners of their vested rights 
without regard to the fact that they are protected by Con- 
stitutional guaranties. 


Moreover, the Board ignored the important safeguards 
contained in the Administrative Procedure Act. Section 
9(b) of that Act provides in pertinent part: 


“¢no... revocation or annulment of any license shall 
be lawful unless, prior to the institution of agency 
proceedings therefor, facts or conduct which may war- 
rant such action shall have been called to the attention 
of the licensee by the agency in writing and the licensee 
shall have been accorded opportunity to demonstrate 
or achieve compliance with all lawful requirements.” 


The quoted language of the statute clearly means that 
the Board cannot cancel a license in the guise of denying 


an application for a certificate. 


It is not contended that the Board is powerless to revoke 
a license when proper circumstances exist and proper pro- 
cedure is followed. The Board is well aware of its powers 
in this respect and has expressed them in many cases. The 
proper procedure has been approved by this Court. In 
several cases this Court has affirmed orders of the Board 
which revoked licenses for violations of the Act and the 
regulations.” But each of these cited cases was an enforce- 
ment case brought for the purpose of revoking a license— 
and in those cases the Board complied with the Adminis- 
trative Procedure Act. 


19 Crescent Express Lines, Inc v. United States, 49 F. Supp. 92, affirmed, 
320 U.S. 401 (1943). 


20e@.g. Air Transport Associates v. Civil Aeronautics Board, 91 U.S. App. 
D.C. 147, 199 F. 2d 181, cert. denied 344 U.S. 922 (1952); American Air 
Transport v. Civil Aeronautics Board, 92 U.S. App. D.C. 117, 206 F. 2d 423 
(1953). 
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As one writer has put it, ‘‘Nevertheless, it does seem fair 
to say that in suspending, revoking, or revising the author- 
ity held pursuant to 292.1 and the Letter of Registration, 
the Board will be required to adhere to those procedural 
and Constitutional safeguards usually found necessary in 
license cases, and failure to so adhere may well bring 
reversals from the courts of review.’’ * 


With respect to the applicants found unqualified for cer- 
tificates in this proceeding, the Board had two choices: one 
lawful, the other unlawful. The Board could lawfully have 
continued the existing licenses of those carriers, and, if the 
carrier violated the law, proceed to revoke the license in a 
proceeding brought for that purpose. Or, the Board could 
unlawfully, as it did, attempt to revoke the existing licenses 
in a proceeding instituted for an entirely different purpose. 
The revocation is unlawful because the Board failed to 
comply with Section 9(b) of the Administrative Procedure 
Act. The Board argues in defense of its action that what 
it did really doesn’t amount to ‘‘revocation.’’ Section 9(b) 
refers to ‘‘withdrawal, suspension, revocation, or annul- 
ment’’ of any license. However one may choose to de- 
scribe the effect of the Board’s action, there can be no doubt 
that it falls within the meaning of Section 9(b). Petitioners 
were entitled to the protection of Section 9(b) and the 
Board was put on notice that this issue was involved before 
the hearings in this proceeding commenced.” 


What the Board has done in this case is to compel peti- 
tioners to apply for new and different licenses, including 
licenses (certificates) requiring a considerably greater 
showing for qualification than that required for their 
existing licenses (exemption authority). The Board found 
petitioners unqualified for the new licenses applied for 
solely on the basis of findings made in this proceeding of 


21 Netterville, The Regulation of Irregular Air Carriers, 16 Journal of Air 
Law and Commerce, Autumn, 1949, p. 438. 


22 (J-A, 10A). 
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violations of specific sections of the Act and regulations 
without giving petitioners notice that such alleged viola- 
tions were in issue or were to be tried. The Board would 
then revoke petitioners’ existing licenses not because they 
were found unqualified for those licenses but because they 
were found unqualified for the new certificates which the 
Board has authorized. Petitioners have not been found 
u ified to hold their existing exemption authority. All 
that the Board has done is to find, unlawfully, that peti- 
tioners are not qualified for certificates and this Court has 
found the Board has no authority to issue such certificates. 
On the basis of that unlawful finding, the Board then vio- 
lates Section 9(b) of the Administrative Procedure Act by 
revoking petitioners’ existing licenses. 

Although the Board’s findings that petitioners are not 
qualified for certificates were based on the violations which 


the Examiners and the Board found in this proceeding 
without notice, the Board’s revocation of petitioners’ exist- 


ing licenses would be unlawful under Section 9(b) of the 
Administrative Procedure Act regardless of what basis the 
Board used for finding the petitioners unqualified for cer- 
tificates. Petitioners were not accorded an opportunity 
to demonstrate or achieve compliance with all lawful re- 
quirements. The Board’s decision should be reversed. 


IL THE BOARD ERRED IN CANCELING PETITIONERS’ LICENSES 
FOR ALLEGED PAST VIOLATIONS OF THE ACT AND REG- 
ULATIONS WHEN THE QUESTION OF SUCH VIOLATIONS 
WAS NOT IN ISSUE AND NO NOTICE WAS GIVEN TO PE- 
TITIONERS THAT SUCH ALLEGED VIOLATIONS WOULD 
BE TRIED AND DETERMINED IN THIS PROCEEDING. 


A. This is not a renewal proceeding. 


It is clear that the proceeding before the Board was not 
a renewal proceeding. The existing licenses were not lim- 
ited in time of duration and were not about to expire. 


The Board authorized certificates of public convenience 
and necessity to certain applicants. These certificates are 
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clearly not renewals of the existing exemption authority 
held by the applicants in this proceeding. They are exactly 
what they purport to be—new and totally different li- 
censes.* The Board did not consider or treat the case as a 
license renewal proceeding. 


B. No notice was given to petitioners that past violations would 
be tried and determined in this proceeding. 
Petitioners’ argument is directed to the finding in this 
proceeding of past violations. The lack of notice can be 
shown by reference to the case of one of the petitioners, 
Great Lakes. 


The examiners found, and the Board adopted their find- 
ing, that Great Lakes violated specific sections of the Act 
and the regulations. These were limited to Sections 401(a), 
403(b), 408(a), 412(a) and 1005(e) of the Act and part 
201.4(c)(6) of the Economic Regulations and on the basis 
of these findings alone found that Great Lakes was not 


qualified for authorization as a supplemental air carrier. 


The Board states (J-A. 1197A-1198A) : 


“Great Lakes further contends that it has had no 
opportunity in this proceeding to defend itself against 
the violations found herein for the reason that such 
violations were never charged. This contention must 
be rejected, for the applicants were on notice from the 
early stages of the case that evidence of violations 
would be considered in reaching a decision, and Great 
Lakes has had full opportunity to cross-examine ad- 
verse witnesses, to present evidence in rebuttal of any 
of the evidence on which the Examiners based their 
findings, and to present argument thereon to the Exam- 
iners and the Board.’’ 


238The Board’s 1955 Supplemental Opinion and Order on Reconsideration 
(J.A. 833A-834A), described the proceeding as ‘‘a Proceeding, the very pur- 
pose of which was to determine what changes, éf any, should be made in the 
scope of operating authority granted the Large Irregular Carriers.’’ 
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Let us examine this statement by the Board. The issues 
in this proceeding were defined and discussed, and notice 
thereof was given, in various orders, opinions, reports and 
notices.* It is true that the parties were informed that 
evidence of violations would be considered in this proceed- 
ing. But at no time prior to the Examiners’ findings of 
specific violations were the parties notified that they were 
charged with, or suspected of having committed, violations 
of specific sections of the Act or regulations, nor were the 
parties ever notified that the Board would attempt to prove 
any violations in this proceeding. The Board put it very 
well when it stated (J.A. 1217A): 


“<The issues in this case at its inception were framed 
im very broad terms, consistent with the purpose of 
determining the future role of the applicants in air 
transportation, .. .’’ 


There can be no doubt that the Examiners and the Board 
had the right to consider violations by the applicants in 


assessing their qualifications for authority. Had the Ex- 
aminers and the Board limited such evidence of violations 
to violations proved in a judicial or administrative pro- 
ceeding brought for the purpose of proving such violations, 
no error would have been committed. But for the Exam- 
iners and the Board to find in this proceeding that peti- 
tioners have violated specific sections of the Act and reg- 
ulations, and to find petitioners not qualified and, more 
importantly, to terminate their existing authority solely on 
the basis of such violations, when petitioners had no notice 
that the Examiners or the Board intended to turn this pro- 
ceeding into a trial for the purpose of determining such 
violations, is clearly prejudicial error and constitutes a 
denial of due process as to these petitioners. 


The procedure followed by the Examiners and the Board 
in this proceeding is clearly contrary to the Administrative 


2¢ Order Instituting Investigation (J.A. 1A); Opinion and Order on Motions 
(J.A. 10A); Report of Prehearing Conference (R. 42,238); Supplement to 
Prehearing Conference Report (R. 42,445); Notice of Hearing (JA. 53A). 
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Procedure Act, the Federal Aviation Act of 1958 and the 
Board’s own rules and regulations.» There is no prece- 
dent for the conduct of this proceeding in the manner fol- 
lowed by the Examiners and the Board. WOKO, Inc. v. 
Federal Communications Commission, 80 U.S. App. D.C. 
333, 153 F. 2d 623, 626 (1946), is a case which is cited by 
the Board in support of its right to consider evidence of 
violations in this type of proceeding. In that case, the 
license would have expired because it was granted for a 
definite period of time. Here the licenses were of indefi- 
nite duration. In the WOKO case, the applicant for renewal 
of a license had falsified statements to the Commission 
concerning stock ownership. But this question was speci- 
fied clearly by the issues contained in the notice served 
prior to the hearing. The issue was stated to be: “To 
determine whether or not the applicant is qualified to 
continue the operation of Station WOKO.”’ Specific notice 
was given of the particular violation alleged, ie., the own- 
ership and transfer of stock. There was never any issue 
in the instant case which included the question of whether 
an applicant was qualified to continue under its existing 
license. In the WOKO case, the Commission found the 
applicant was not qualified to continue under its license; 
no such finding was made here. The Board also cited 
Hawaiian Intraterritorial Service, 10 C.A.B. 62 (1948), in 
support of the Board’s right to consider violations. In 


2s Lavery, Federal Administrative Law (1952) Chapter 5, Sec. 87: ‘<The 
Legislative History of Section 5(a) [of the Administrative Procedure Act] 
concerning ‘Notice,’ shows that it was one of the matters which Congress 
considered of high importance...Thus the Report of the Senate Judiciary 
Committee emphasizes the matter of ‘Adequate Notice’ under this ‘Adjudica- 
tions’ Section, by quoting the following language from the 1941 Report of the 
Attorney General ’s Committee on Administrative Procedure (p. 63) : 


“A second prerequisite to fair normal proceedings is that when formal 
action is begun the parties should be fully apprised of the subject matters 
and issues involved. Notice in short must be given; and it must fairly 
indicate what the respondent is to meet ...” ”” 


23 


that case evidence of violations by Trans-Pacific received 
during the proceeding consisted of evidence of a court 
decision that the carrier had violated Section 401 of the 
Act. The Board did not find in that Board proceeding that 
the carrier had violated anything. It merely received the 
evidence of the court decision. Trans-Pacific received 
authority notwithstanding the evidence of the court deci- 
sion. In the Arizona-New Mexico Case, 9 C.A.B. 85 (1948), 
the Board stated that there was evidence in the proceeding 
that Arizona Airways in certain instances violated the 
Board’s safety regulations. But the Board’s opinion does 
not make any finding of any violation, nor does it state 
what the evidence was. The Board found Arizona Airways 
fit, willing and able. 


The statement by the Board in its opinion that Great 
Lakes had an opportunity to cross-examine adverse wit- 
nesses, to present rebuttal evidence to that upon which the 
Examiners based their findings, and to argue to the Exam- 
iners and the Board, is simply not true with respect to the 
question of violations. The opportunity to cross-examine 
witnesses and present rebuttal evidence is meaningless when 
the issues are not clearly specified in advance of the hear- 
ing or prior to the trial.** Petitioners had no notice that 
the Examiners or the Board intended to receive evidence 
in this proceeding for the purpose of determining whether 
specific violations had been committed, nor were petitioners 
ever given notice of specific violations to which the evidence 
would relate. Similarly, the right to argue after the find- 
ings have been made, without notice of the issues prior to 
hearing, is no more than the right to argue that the viola- 
tions were found by the Examiners and the Board without 
notice to petitioners. The damage has already been done. 


2¢ Superior Engraving Co. v. N.L.B.B., 183 F. 2d 783 (7th Cir. 1950), cert. 
denied 340 U.S. 930 (1951) ; N.L.B.B. v. I.B.8. Mfg. Co., 210 F. 2d 634 (Sth Cir. 
(1954). 
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The Board in its opinion attempts to justify this unlawful 
procedure by stating (J.-A. 1197A): 


“A finding of past ‘violations’ may be significant 
not because the violations per se are ultimate issues, as 
they would be in compliance proceedings, but because 
of the light which the conduct involved may throw, 
together with any other relevant evidence, on the like- 
lihood of applicant’s future compliance. Thus, con- 
elusive proof of a technical violation may merit far 
less weight than evidence of conduct evincing a know- 
ing and persistent disdain for regulatory require- 
ments.”’ 


What the Board is stating in effect is that the findings of 
violations are important, not because they establish the fact 
of violations, but because an inference may be drawn there- 
from that the violator cannot be trusted to comply with the 
regulatory requirements in the future. But drawing the 
inference and using it as the basis of the decision does not 


eure the defect, since, if the conduct in question did not 
constitute violations of the Act or regulations, the infer- 
ence would not be valid. <A proclivity to violate can only 
be inferred from past violations. Unless the conduct of 
petitioners violated a lawful requirement, no inference 
could be drawn that because of that conduct petitioners 
would not comply in the future. The Examiners and the 
Board were, therefore, compelled, logically, to find that the 
conduct violated specific sections of the Act and regulations. 
But the violations by petitioners of those specific sections 
of the Act and regulations was not at issue in this proceed- 
ing and no notice was ever given to petitioners that the 
question of those specific violations was being tried in this 
proceeding. This is the fundamental weakness in the 
Board’s rationalization of the unlawful procedure followed 
in this proceeding. Nor is the Board’s position aided by 
the fact that the Examiners made subsidiary findings upon 
which the findings of specific violations were predicated. 
For if such subsidiary findings do not, either singly or col- 
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lectively, amount to violations of the Act or regulations, 
the conduct of the petitioners was not proscribed, and if not 
proscribed, no valid inference can be drawn that, because of 
such conduct, petitioners will not comply in the future. 


The Board’s discussion of petitioners’ burden of proof 
in this proceeding completely misses the point. Certainly, 
petitioners had the burden of proving their qualifications 
for new and different types of licenses. But that burden 
does not include proving themselves not guilty of viola- 
tions with which they were never charged or tried. If this 
had been the issue, then the burden of proof would have 
been on the Board.?” Petitioners did prove their qualifi- 
cations, and on this record they are at least as qualified 
as any applicant who was granted authority. 


It is precisely for the reasons mentioned above that the 
Administrative Procedure Act provides for different pro- 
cedures and safeguards with respect to adjudicatory and 
rule-making proceedings. The Board’s own rules and reg- 
ulations recognize and provide for the basic differences 
between such proceedings. The place to determine viola- 
tions is in a formal enforcement proceeding based upon a 
complaint specifying the alleged violations, not in a general 
investigation, or an exemption or certificate proceeding, 
such as this case. And this is true whether the fact of 
violations is important per se or as the basis for an infer- 
ence as to future conduct. 


The Board should have affirmatively removed from this 
proceeding any question of violations except (1) evidence 
of violations determined by the final judgment or decision 
of a court or administrative body in a proceeding instituted 
for the purpose of trying the issue of such violations, or 
(2) evidence of violations received for the purpose of rale- 
making only, as distinguished from adjudication. The 
Board was advised of these problems long in advance of 


27 Section 7(¢) of the Administrative Procedure Act, 5 U.S.C. 1006(c). 
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the hearings by means of motions, requests for clarification 
and other interim procedural steps taken by both the appli- 
cants and the intervenors in attempts to secure a definition 
and clarification of the issues. 


The Board instituted an enforcement proceeding (Docket 
No. 6908) against petitioners Great Lakes and Currey in 
October, 1954. That enforcement proceeding seeks to revoke 
the authority of those petitioners for the same conduct with 
respect to which the Examiners in this proceeding found 
the violations referred to above. If the Board really 
believed that the question of these violations was in issue 
in this case, then what was the purpose of instituting a 
formal enforcement proceeding on the same issues while 
this case was still in progress? The answer seems to be 
clear that the Board never envisioned when it stated its 
issues at the beginning of this case that this proceeding was 
to be a trial of the issues of specific violations upon which 
findings of such violations could be made. Only later did 
the Board adopt this view. 


Il, THE BOARD ERRED IN CANCELING PETITIONERS’ LICENSES 
BEFORE IT DECIDED THEIR APPLICATIONS TO ENGAGE 
IN OVERSEAS AND FOREIGN AIR SERVICE. 


A. The Board erroneously “split” the case between interstate 
and foreign air transportation. 

Under the provisions of Section 801 of the Federal Avia- 
tion Act, the issuance or denial of any certificate authoriz- 
ing overseas or foreign air transportation is subject to the 
approval of the President. When the Board issued its 1955 
opinion, it issued exemptions to all the applicants to pro- 
vide supplemental services in overseas and foreign air 
transportation. The part of the order authorizing foreign 
air transportation was stayed at the request of the Presi- 
dent. 


28 This case was decided by the Board on September 28, 1959, and is now 
pending in the United States Court of Appeals for the Ninth Circuit, and the 
Board’s order is stayed pending review. 
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When the Board decided to issue certificates in 1959, it 
did issue certificates authorizing interstate service, but 
deferred action on the applications to engage in overseas 
and foreign air transportation. At the same time, it can- 
celed petitioners’ licenses upon the theory that it has denied 
their applications for individual exemptions and for cer- 
tificates. The prejudicial effect on the petitioners cannot 
be ignored. 

While it may well be within the province of an adminis- 
trative agency to decide a case piecemeal, it cannot law- 


fully impose a death sentence before all the pieces are 
decided. 


Certainly, petitioners are entitled to a decision on all of 
their applications for certificates. The Federal Aviation 
Act provides in Section 401(c) that ‘‘Such applications 
shall be set for a public hearing, and the Board shall dispose 
of such applications as speedily as possible.’’ 


Instead of deciding all the applications set for hearing, 
the Board decided some and deferred others. It is sub- 
mitted that before the Board could take final action against 
petitioners’ licenses, the Board must decide all of their 
pending applications. 

At no time prior to the Board’s decision were petitioners 
notified that the applications would be decided piecemeal. 
When petitioners tried their cases, their evidence and proof 
was submitted in support of all their applications, and 
not compartmentalized or limited to any one particular 
application. 


It is conceivable that the Board, with the approval of 
the President, would issue to petitioners a certificate to 
engage in overseas and foreign air transportation. The 
issuance of such a certificate would necessarily affect the 
order of the Board canceling petitioners’ licenses, because 
there would then be no reasonable basis for the Board’s 
action. The Board’s reasoning is that it has found peti- 
tioners to be unqualified for certificates for interstate serv- 
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ice because of past violations of the Act. If petitioners are 
awarded certificates for overseas and foreign air service, 
then the Board’s findings that the past violations require 
the denial of a certificate for interstate air service would 
necessarily be unreasoned, unreasonable and one which 
this Court would be obliged to set aside. Federal Com- 
munications Commission v. Pottsville Broadcasting Co., 309 
U.S. 134 (1940). 


The same situation obtains with respect to another pos- 
sibility: the Board might grant petitioners an exemption 
to engage in overseas and foreign air transportation. Such 
applications are pending and are still undecided. 


The Board has never found the petitioners to be unquali- 
fied for exemption authority. In its 1955 decision the 
Board actually exempted each petitioner to enable it to 
provide interstate, overseas and foreign air transporta- 
tion. (J.-A. 639A) At that time, presumably, the Board 
had not concluded that petitioners were unqualified to en- 
gage in exempted operations. There is no reason now to 
impute to it a different conclusion, but, in any event, it is 
for the Board, not this Court or the parties, to decide peti- 
tioners’ pending applications for certificates and exemp- 
tions. 


B. The Board is arbitrary and unreasonable and violates its 
own orders when it cancels petitioners’ licenses before it 
decides the pending applications. 

When the Board issued each petitioner an exemption for 
interstate, overseas and foreign air transportation, it ex- 
pressly provided in its 1955 Order: 

‘*A full public hearing having been held, .. . 

“Tr Is Onpexep THat 
“1. [Petitioners] be and they hereby are temporarily 
exempted .. .”’ : 


**5. The exemption granted herein to each supplemen- 
tal air carrier shall, unless otherwise extended as to 
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any particular carrier by appropriate order of the 
Board, terminate sixty days after the Board makes 
final disposition of the application or applications of 
such carrier for individual exemption authority in this 
Investigation.”’ (J.A. 639A, 642A) 


Clearly, the exemption was not to terminate until all the 
applications were finally decided. 

But, the Board did not follow its own 1955 order. In- 
stead of deciding the applications it deferred a part of 
them, saying in its 1959 order: 


“6, That all applications consolidated herein for cer- 
tificates or for exemptions, except insofar as such 
applications seek authority for overseas and/or for- 
eign air transportation and/or air transportation be- 
tween places in the same territory or possession, 
heretofore filed by the carriers whose names are set 
forth in subparagraph (c) of paragraph ‘5’ of this 
order above, [these include petitioners] be and hereby 
are denied, and that decision upon such applications, 
insofar as not denied by this paragraph, be and it here- 
by is deferred until further order of the Board.’’ 
(J.A. 1276A-1277A) 


Thus, in the 1955 order the Board makes the exemption 
dependent on a final disposition of all pending applications 
and it clearly defers the final disposition of part of the 
applications in its 1959 order. Yet, at the same time, as 
to these petitioners, the Board includes in its 1959 order: 


‘<5. That the interim exemption authority for supple- 
ey air service granted herein by Order No. 
B-97 


cs = shall terminate 60 days after the effective date 
of this order with respect to the following carriers 
[including petitioners].’? (J.A. 1275A-1276A) 


The action of the Board is clearly unreasonable in the 
light of its own orders. The orders are mutually destruc- 
tive and cannot be reconciled. This results from the fail- 
ure of the Board to finally decide petitioners’ pending 
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applications before canceling their existing licenses. For 
this error, the Board’s order must be set aside. 


C. The Board's action violated Section 9(b) of the Administra- 
tive Procedure Act. 


Section 9(b) of the Administrative Procedure Act con- 
tains express language with respect to licenses. In relation 
to this proceeding, the Act provides: 


‘In any case in which the licensee has in accordance 
with agency rules made timely and sufficient applica- 
tion for a renewal or a new license, no license with 
reference to any activity of a continuing nature shall 
expire until such application shall have been finally 
determined by the agency.”’ 


It is clear that petitioners’ applications were timely filed 
and have not been finally decided. It is also clear that peti- 
tioners’ licenses cover an ‘‘activity of a continuing nature.”’ 
The Board would circumvent the Administrative Proce- 
dure Act by deferring instead of deciding pending applica- 
tions. This it cannot lawfully do. As the Supreme Court 
said in Pan-Atlantic S.S. Corp. v. Atlantic C. L. R. Co., 
353 U.S. 436, 439 (1957) : 


“Section 9(b) of the Administrative Procedure Act 
is a direction to the various agencies. By its terms 
there must be a license outstanding; it must cover 
activities of a continuing nature; there must have been 
filed a timely and sufficient application to continue the 
existing operation; and the application for the new or 
extended license must not have been finally determined. 

“‘Bach of these conditions is satisfied in the present 
case; and we see no reason why the provisions of this 
later Act may not be invoked to protect a person with 
a license from the damage he would suffer by being 
compelled to discontinue a business of a continuing 
nature, only to start it anew after the administrative 
hearing is concluded.”’ 
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In the same fashion, the provisions of the Administrative 
Procedure Act are invoked by these petitioners to protect 
their licenses against an unlawful cancellation. 


IV. AS A MATTER OF LAW, THE FINDINGS ON WHICH PETI- 
TIONERS’ APPLICATIONS WERE DENIED ARE INSUFFI- 
CIENT. 

There were two kinds of applications before the Board— 
applications for exemptions and applications for certifi- 
cates. The Board, in its 1955 opinion, granted the applica- 
tions for exemptions pending its final decision. This Court 
set that order aside, for lack of adequate findings.” In 
the 1959 opinion, the Board decided to issue certificates to 
those applicants found qualified for certificates. It per- 
functorily denied all applications for exemptions, except 
the applications of three carriers which applied only for 
exemption authority. As to these three carriers, the Board 
held the record open to permit them to file certificate appli- 
cations, after which it issued certificates to them and denied 


their applications for exemption. (J.-A. 1133A; 1332A) 


The Board committed legal error in issuing such certifi- 
cates, as this Court held in the first phase of this case. 


Because of this significant legal error on the part of the 
Board, petitioners filed a motion to remand before review 
on the merits, which was denied. 


Now that the Court has the whole case before it, peti- 
tioners urge that the errors of law which this Court has 
already found the Board committed in this case are so 
grave as to require reversal. As the Court of Appeals 
for the First Circuit recently held with respect to an order 
of the Board: 


‘¢_..it is clear that the Board, unlike the examiner, did 
not rest its order on any single finding of fault stand- 


20 Amertoan Airlines v. Civil Acronautics Board, 98 U.S. App. D.C. 348, 235 
F. 2d 845, cert. denied (1956). 


30 United Air Lines v. Civil Acronautics Board, — U.8. App. D.C. —, — F. 
2d.—. Cases No. 15,025 et al., decided April 7, 1960. 
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ing alone but on the sum or totality of its findings of 
fault. Thus if any one of its specific findings is in- 
fected with error, the Board’s ultimate conclusion can- 
not stand and the case must go back to the Board for 
further study.’’* 


The Board denied the applications for exemptions only 
because it decided to issue certificates. This Court holds 
that this basic finding—that the Board has legal power to 
issue certificates—is wholly erroneous. This error per- 
meates the entire case. If the Board had known that it 
lacked the authority to issue certificates, it would have then 
considered the question of issuing exemptions. But it pro- 
ceeded under a mistake of law, and denied petitioners’ 
applications for exemptions because it had decided to issue 
certificates. 


In Standard Oil Co. of California v. Johnson, 316 U.S. 
481 (1942), the California Supreme Court made an erro- 
neous determination of the legal status of post exchanges, 
just as the Board here made an erroneous decision as to 
its power to issue certificates. The Supreme Court re- 
versed the California court and remanded the case, saying, 
‘‘Whether the California Supreme Court would have con- 
strued the Motor Vehicle Fuel License Act as applicable 
to post exchanges if it had decided the issue of legal status 
of post exchanges in accordance with this opinion, we have 
no way of knowing.’’ Whether the Board would have 
decided the applications for exemptions differently if it had 
properly construed the Federal Aviation Act, we similarly 
have no way of knowing. 


In order to deny an application for an exemption, it may 
be sufficient to make a finding that a certificate should be 
issued. But when, as here, such a finding with respect to 
a certificate is judicially set aside because it is beyond the 
power of the Board, then no valid basis remains. Since 


31 Carey v. Ciow Acronautics Board, — F. 2d —, 6 Avi. 17,897 (1960). 
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the finding that certificates should be issued is invalid, 
there is no finding to justify the denial of the applications 
for exemptions. 


Not only was the Board in legal error when it concluded 
that it could issue certificates; it also erred in the criteria 
which it used to test the qualifications of applicants. This 
Court so held in the first phase of this case. 


When two basic findings are fraught with error, it can- 
not be assumed that the Board would have made the other 
findings which it made. This was established in the case 
of Addison v. Holly Hill Fruit Products, 322 U.S. 607 
(1944). The Court of Appeals for the Fifth Circuit held 
that a portion of a basic definition made by the Adminis- 
trator of the Wage and Hour Division was invalid. It then 
held that the remaining portion of the order could be con- 
tinued in effect, and the whole order would not be set aside. 
The Supreme Court said, in pertinent part: 


‘‘We agree therefore with the Cireuit Court of Ap- 
peals in holding invalid the limitations as to the num- 
ber of employees within a defined area. But we cannot 
follow that Court in deleting this part of the adminis- 
trative regulation and, by applying what remains of 
the definition, exempting Holly Hill’s employees from 
the requirements of the Act. ...It would be the sheerest 
guesswork to believe that elimination of an important 
factor in the Administrator’s equation would have left 
his equation unaffected. .. .”’ 


In the same way, this Court’s opinion reversed two impor- 
tant factors in the Board’s decision: (1) the authority to 
issue certificates and (2) the criteria for qualification for 
such certificates. Whether the Board would have denied 
exemptions to the present petitioners, if it knew that the 
most important factors for is decision would be eliminated, 
is ‘‘the sheerest guesswork.’’ Therefore, the proper rem- 
edy is to return the matter to the Board, which is charged 
with the determination of the applications in the first 
instance. 
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The conclusion that this case should be returned to the 
Board for a reconsideration of the applications for exemp- 
tion is buttressed by the testimony given by the Chairman 
of the Board to the Congress: 


“It therefore appears that, to put it very moderately, 
there is at least grave doubt as to whether the carriers 
can be continued in anything resembling their present 
posture under either certificate or exemption author- 
ity.”’ 32 


At hearings before a Senate committee, the Chairman 
of the Board testified : 


‘‘Senator Monroney. Mr. Chairman, what will be the 
fate of these carriers if no legislation is passed this 
session? 

“Mr. Gilliland. Well, as I have suggested in the 
statement, I can see no chance at all that they can oper- 
ate in anything that resembles their present posture. 
There might be something done in the way of operat- 
ing irregularly and intermittently under some such 
provisions as used to exist before the large irregular 
air carrier investigation began, but as far as their per- 
formance their present function is concerned, they 
would be, as I see it, virtually out of business. 

“‘Senator Monroney. Well, the Board finally com- 
pleted its hearings in the case and came to the limited 
provisions for irregular service, under an exemption, 
did they not? 

“Mr. Gillilland. Yes. 

“Senator Monroney. Under the law, can you exempt, 
to keep these carriers you have mentioned and who 
have been certificated for this limited service—could 
you give them a certificate of exemption and deny to 
those you found not qualified for this ‘ype of service 
in the large irregular carrier hearings, from exercis- 
ing their rights under the same exemption? 


32 Statement of Whitney Gillilland, Chairman of the Civil Aeronautics Board, 
before the Subcommittee on Transportation and Aeronautics of the Commit- 
tee on Interstate and Foreign Commerce, House of Representatives, relative 
to H.R. 7593, May 23, 1960. 
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‘‘Mr. Gillilland. I think a great deal of doubt has 
been cast on the exemption authority of the Board, not 
only by the case of 1956, but by other recent decisions 
of the Court of Appeals. I assume that whatever 
exemption authority the Board has would not be lim- 
ited by prior actions, it could probably be reasserted. 
As to carriers that the Board might now have some 
doubt about as to their qualification, but the extent of 
that exemption authority is one that has been brought 
very much in question by these recent decisions.’’ 


‘‘Senator Monroney. What authority are they oper- 
ating under today? 

‘‘Mr. Gillilland. The court stayed the effect of the 
decision in 9744 which was the exemption case, pending 
final disposition of the proceeding, so they are operat- 
ing either under the certificates or under that exemp- 
tion authority in 9744. Until such time as a mandate 
of the court comes down. When that comes down in 
its present posture, both authorities are gone com- 
pletely. 

“‘Senator Monroney. The mandate of the court has 
not yet been served. 

“Mr. Gillilland. That is correct. 

‘“‘Senator Monroney. Would an appeal to the Su- 
preme Court stay the operation of the Circuit Court’s 
decision? 

‘‘Mr. Gillilland. I presume it might. We have 
talked to the Solicitor General about that. I don’t 
know what will transpire about the application of cer- 
tiorari there. We have no assurance of it at all.* 


Certainly, if this Court’s opinion on the first phase of the 
case casts grave doubt on continuing any of the carriers 
under either the exemption or certificate authority, then all 
the carriers should be before the Board, in the same rela- 
tive position, when the Board makes its further determina- 
tion with respect to the future of this industry. 


33 Hearings before the Subcommittee on Aviation, Committee on Interstate 
and Foreign Commerce, United States Senate, on S. 1543, May 24, 1960, 
original transcript pages 19-22. 
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ADDITIONAL ARGUMENT ON BEHALF OF PETITIONER 
CENTRAL AIR TRANSPORT, INC. 


V. THE BOARD WAS ARBITRARY IN FAILING TO APPLY 
THE SAME STANDARDS TO EACH APPLICANT. 

The Board denied Central’s applications because it found 
that Central had permitted another carrier to acquire con- 
trol of its operations without first obtaining Board approval 
in violation of Section 408 of the Act. (J.-A. 1188A) Even 
if the Board’s finding were correct, which is not admitted, 
it was still arbitrary for the Board to deny Central’s appli- 
cation for this reason. 


Among other applicants in the case was Paul Mantz Air 
Service (Mantz). The Examiners found that Mantz had 
relinquished control of his operation to the North Star 
Agencies without approval of the Board. They said, ‘<The 
violations committed by Mantz are serious and are factors 
that must be accorded substantial weight in judging his 
qualifications. His deliberate and willful disregard of the 


provisions of the Act and the Board’s regulations in allow- 
ing the North Star group to assume control of his operation 
and to operate the illegal service is reprehensible and is 
persuasive of the fact that he cannot be depended upon to 
conform to the Act and the Board’s regulations.’’ (J.A. 
996A) 


The same charge was made against Central, the Exam- 
iners saying that Central allowed other parties to acquire 
control over its operations, and that the Examiners were 
unable to find that Central should be entrusted with a cer- 
tificate. 


When the Board decided the case, it said that the ‘‘epi- 
sode’’ of illegal participation by Mantz in the North Star 
combine ended without compliance proceedings. The Board 
further found that the Examiners were ‘‘clearly correct in 
their findings of violations’’ and that Mantz’s participation 
in such violations ‘‘cannot be condoned.’’ Nevertheless, 
the Board reversed the Examiners and issued a certificate 
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to Mantz. This reversal was based on the circumstances 
that (1) no compliance proceeding was brought, and (2) 
the history of the company’s activities which showed no 
subsequent violations. (J.A. 1154A-1155A) 


When the Board came to Central’s case, however, it 
departed from the rationale it applied to the Mantz case. 
As in Mantz, there was no compliance proceeding ever 
brought against Central. As in Mantz, the subsequent his- 
tory of the company for several years showed no violation 
of the Act. Yet, the Board denied Central’s application. 


In the Mantz case, the Board attached great weight to 
subsequent legal operations; in the Central case, the same 
legal operations were said to be ‘‘of limited weight’’ offer- 
ing ‘‘little assurance.”’ 


Paul Mantz and Central are thus accused of the same 
violation. At the same time, both have shown adequate 


operational ability. When two applicants in the same case 
are in the same relative position, and both are going con- 
cerns, the principles of this decision require parity of 
treatment. Yet, the Board favors Paul Mantz and dis- 
criminates against Central. The reasons assigned for 
granting the Mantz application apply with equal force to the 
Central application. 


Because Mantz terminated his operations with North 
Star after nine months, and conducted another type of 
operation, Mantz’s violation was condoned. Central, like- 
wise, severed all connections with North Star after four 
and one-half months, and engaged in a different type of 
operation, but Central is denied a certificate. This is an 
arbitrary application of the principles enunciated in the 
Board’s decision. 


34In the case of Argonaut, Quaker City and Los Angeles Air Service, the 
Board said that it would permit these carriers to make late filings ‘‘to avoid 
substantial injustice by according parity of treatment among the applicants’’ 
entitled to supplemental authority. 
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Because Mantz was charged with no other violations 
since 1953, he is granted a certificate. Does not Central’s 
equally good record since 1953 justify its trustworthiness? 
There is no allegation that Central, since 1953, has in any 
way failed to comply with the Act and all regulations. 


The Board advanced Paul Mantz’s reputation, and a 
normal desire to protect such a reputation, as a ground for 
granting a certificate. While Mr. Atkins has not been in 
aviation as long as Mr. Mantz, he is not without stature 
in the industry. Certainly, the Board has not found that 
Mr. Atkins’ reputation is not one which would give rise to 
a normal desire to protect it. 


Central has a splendid record in its operations and a 
perfect safety record. Like other supplemental carriers, 
it has made an outstanding contribution to the national 
defense. The desire for protection of this record is just 
as strong in Central’s case as in Mantz’s case; and the 
Board should attach the same weight to Central’s fine 
record since 1953 as it did to Mantz’s record since 1953. 


If the applicants are to be treated equally, and all prin- 
ciples of equity and justice call for equal treatment, it would 
be arbitrary action for the Board to deny Central’s appli- 
cation. 


The case of Modern Air Transport bears further testi- 
mony of the arbitrary nature of the Board’s application of 
standards to Central. In the case of Modern, there had 
been serious violations which resulted in compliance pro- 
ceedings. But, the Board said these violations occurred 
prior to 1954, and granted Modern a certificate. (J.A. 
1165A) In the case of Central, the alleged violations had 
also occurred prior to 1954. Great weight was given to this 
evidence of recent lawful operations in the case of Modern; 
but in Central’s case it is of ‘‘limited weight.” 


It was argued that Modern could not be entrusted with 
a certificate because it had been found guilty of violations 
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in the past, but the Board still issued a certificate to that 
company. In the case of several carriers, willful and know- 
ing violations of the Act and the regulations were found, 
but a subsequent history of compliance resulted in the grant 
of certificates. Central is only alleged to have violated 
the Act, and not even an allegation has been made that 
there was a violation since 1953, It would be arbitrary and 
unreasonable to deny Central a certificate when others with 
worse records of compliance are granted certificates. 


Central has shown its disposition to conscientiously com- 
ply with the Act and regulations on all occasions since 
April, 1953. There have been no allegations of any wrong- 
doing since that time. 


Thus, Central’s record, from a standpoint of compliance, 
is as good, and better, than that of many other carriers to 
which the Board is issuing certificates. 


A comparison of the various approved carriers who had 


enforcement Proceedings, cease and desist orders and alle- 
gations of violations, with the record of Central, clearly 
indicates that there has not been a parity of treatment. 
The result reached in Central’s case is inconsistent with the 
result reached in other cases of applicants whose compli- 
ance histories are much worse than Central’s. 


In the case of Regina Cargo Line, the Board held that 
since the allegedly unlawful relationship and combination 
was terminated voluntarily on February 1, 1953, this should 
not disqualify this carrier. (J.A. 1169A) 


In Central’s case, the alleged combined operations were 
voluntarily terminated in April, 1953, and its record since 
then has been unblemished, and the record clearly indi- 
cates a disposition to comply with the regulations. 


In Central’s case, the Board has completely departed 
from the principle which it enunciated in its opinion that, 
“even if serious violations are clearly attributed to a par- 
ticular person, the onus of past violations does not admit 
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to an attainder which forever precludes a finding of com- 
pliance qualification regardless of subsequent conduct or 
other evidence.”’ 


This principle was applied to others and it should be 
applied to Central; otherwise, the decision becomes arbi- 
trary and unjust. 


ADDITIONAL ARGUMENT ON BEHALF OF CURREY AIR 
TRANSPORT LIMITED 


VI. THE REFUSAL OF THE BOARD TO PERMIT CURREY TO SUB- 
POENA CERTAIN BOARD EMPLOYEES TO TESTIFY ON CUR- 
REY’S BEHALF CONSTITUTED PREJUDICIAL ERROR. 

As a result of the Board’s refusal to permit Currey to 
subpoena certain Board employees to testify on behalf of 
Currey, Currey was denied the right to introduce compe- 
tent and material evidence in support of its case. The 
Board’s denial constituted prejudicial legal error and 
denied to Currey due process of law. 


On October 5, 1953, during the hearing of its case before 
the Board in Docket No. 5132, Currey filed a written appli- 
cation with the Examiners requesting issuance of sub- 
poenas ad testificandum directed to four employees of the 
Board, Joseph Stout, Francis E. Holladay, Perry Baker, 
and William Lenhardt. Subpoena forms, properly com- 
pleted, were presented to the Examiners with the written 
application. This application was denied by the Examiners 
on the ground that it should be addressed to the Board. 


Currey, therefore, on the same day, sent the following 
telegram to the Chief Examiner: 


“<October 5, 1953 
‘‘Francis W. Brown 
Chief Examiner, Bureau of Hearing Examiners 
Civil Aeronautics Board 
Washington 25, D. C. 


‘‘Undersigned are attorneys for Currey Air Trans- 
port Limited, applicant in Docket 5132. Application 
in writing to Examiners Wiser and Walsh, Los An- 
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geles, for issuance of subpoenas to compel attendance 
as witnesses for Currey four employees of C.A.B. has 
been made and has been denied by Examiners. The 
ease of Currey in Docket 5132 commences approxi- 
mately two days from now. 

‘‘Application is hereby made for authority to sub- 
poena the following C.A.B. employees as witnesses for 
Currey and for authority for them to testify: Francis 
E. Holladay, Bureau of Air Operas Perry Baker, 
Bureau of Air Operations; Will am Lanhardt, Bureau 
of Air Operations, J oseph Stout, C C.A.B. investigator. 

‘The testimony of the above witnesses will relate 
to the examination and inspection by said witnesses of 
the books, records, agreements, memoranda, and other 
documents of Currey Air Transport Limited, and said 
testimony will bear directly on the question of the 
fitness, willingness, and ability of Currey Air Trans- 
port Limited to perform the services for which it seeks 
authority in Docket 5132. 

‘‘Application for these subpoenas is made under 
authority of Administrative Procedure Act, Section 
6(c), and Part 302, Section 302.19, Rules of Practice 
in Economie Proce 

‘*Currey plans to open its ease in Docket 5132 with 
above witnesses and cannot proceed without them. Re- 
fusal to issue subpoenas will in our opinion constitute 
denial of due process. 

‘Please wire answer collect. 


Keatince, Arnotp & OLDER 
Attorneys for Currey Air 
Transport Limited.’’ 


On October 6, 1953, the Board denied this request on the 
ground that Currey had failed to demonstrate a need for 
the employees’ testimony on the issue of its fitness, willing- 
ness and ability. On October 7, 1953, the Examiners gave 
their consent to Currey to appeal their ruling denying 
the subpoenas. 


Immediately subsequent to the foregoing ruling of the 
Examiners, counsel for Currey requested an adjournment 
of the hearing until the Board had ruled upon Currey’s 


42 


appeal to the Board from the Examiners’ ruling denying 
the subpoenas.** The Examiners denied the motion of 
Currey for an adjournment.” 


On October 23, 1953, Currey filed an appeal from the 
ruling of the Examiners denying the application for sub- 
poenas and a petition for reconsideration of the Board’s 
denial of the Currey request for authority to subpoena the 
Board’s employees.*’ In its appeal to the Board Currey 
contended that: 


1. Neither the Administrative Procedure Act nor the 
Board’s regulations exempt employees of the Board 
from being served or testifying in Board proceedings 
and that neither the Examiners nor the Board have 
any legal authority to deny the issuance of the sub- 
poenas; 


2. Neither the Administrative Procedure Act nor 
the Board’s regulations require a showing of need 
or materiality of testimony sought by subpoenas; 


3. The request for subpoenas complies fully with 
the requirements of Section 302.19(d) ** of the Board’s 
Rules of Practice, which aim to prevent the improvi- 
dent issuance of subpoenas to secure evidence which 
is unrelated to the issues of the proceeding or wholly 
unreasonable in scope. 


By order dated November 23, 1953, the Board denied the 
appeal of Currey from the ruling of the Examiners deny- 
ing Currey’s application for subpoenas ad testificandum 
directed to the four Board employees, and further denied 
the petition of Currey for reconsideration of the Board’s 


35 B. 22,094. 
36 B, 22,097. 

37 B. 43,850-43,860. 

33 14 CF-R., Sec. 302.19(d). 
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order of October 6, 1953, denying Currey’s request to sub- 
poena four Board employees.” 


Thereafter, and obviously as a result of Currey’s appeal, 
the Board adopted an amendment to Part 302.19 of the 
Board rules, adding Rule 19(g)* thereto. Rule 19(g) 
requires an application in writing to the Board, and prior 
Board approval, as prerequisites to the appearance of a 
Board employee as a witness. 


The Board employees sought to be subpoenaed by Currey 
had, shortly before the hearing in Currey’s case, spent 
approximately three days examining all of the books and 
records of Currey. These books and records were made 
available to the Board by Currey at the Board’s request. 
Two of the employees were expert auditors in the Ac- 
counting and Statistics Division of the Board’s Bureau of 
Air Operations. A third employee was a member of Bu- 
reau Counsel’s Staff. The fourth employee was an inves- 
tigator for the Board. 


It was the purpose of Currey, in requesting subpoenas 
directed to these four employees, to call these employees 
to testify with respect to their examination of Currey’s 
books and records, and their investigation of the activities 
and operations of Currey. The condition of Currey’s books 
and records with respect to the manner of the classification 
of accounts, the completeness of the entries, the manner, 
method and completeness of the required reports made by 
Currey to the Board, the comparison of those methods and 
the condition of the books and records with those of other 
applicants in the Board proceeding, the organizational 
structure and financial condition of Currey, and the opera- 
tional and financial results of its business activities, were 
all questions bearing on Currey’s qualifications in the 
Board proceeding. 


3 Order No. E-7909, Nov. 23, 1953 (B. 43,867-43,879). 
40 14 C.F.B., Sec. 302.19(g). 
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In refusing Currey the right to subpoena the four Board 
employees, the Examiners and the Board violated Sections 
6(c) and 12 of the Administrative Procedure Act“ and 
Sections 302.19(a), (b), and (d) of the Board’s Rules of 
Practice.” 


As a result of the Board’s refusal to permit Currey to 
subpoena the subject witnesses, Currey was precluded from 
introducing material and competent testimony, was sub- 
stantially prejudiced thereby, and was denied due process. 


The Administrative Procedure Act, Section 6(c) * pro- 
vides in part as follows: 

“« Agency subpoenas authorized by law shall be issued 
to any party upon request and, as may be required by 
rules of procedure, upon a statement or showing of 
general relevance and reasonable scope of the evidence 
sought ...”’’ 


Section 12 of the Administrative Procedure Act“ pro- 
vides in part: 
‘Except as otherwise required by law, all require- 
ments or privileges relating to evidence or procedure 
shall apply equally to agencies and persons.’’ 


Sections 302.19(a), (b) and (d) of the Board’s Rules of 
Practice ** provide as follows: 


‘¢(a) An application for a subpoena requiring the 
attendance of a witness or the production of documen- 
tary evidence at a hearing may be made without notice 
by any party to the Examiner designated to preside at 
the reception of evidence, or in the event that an Exam- 
iner has not been assigned to a proceeding or the 

415 U.S.C., Sees. 1005(c) and 1011. 

4214 C.F-B,, Secs. 302.19(a), (b) and (d). 
435 U.S.C., Sec. 1005(e). 

4«5 U.S.C, Sec. 1011. 


4514 CP-R., Seca. 302.19(a), (b) and (d). 
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Examiner is not available, to the Chief Examiner for 
action by himself or by a member of the Board. 


“¢(b) A subpoena for the attendance of a witness 
shall be issued on oral application at any time. 


“«(d) The Examiner or member of the Board con- 
sidering any application for a subpoena shall issue the 
subpoena requested if the application complies with 
this section. No attempt shall be made to determine 
the admissibility of evidence in passing upon an appli- 
cation for a subpoena, and no detailed or burdensome 
showing shall be required as a condition to the issuance 
of a subpoena. It is the purpose of this section, on 
the one hand, to make subpoenas readily available to 
parties, and, on the other hand, to prevent the improvi- 
dent issuance of subpoenas to secure evidence which 
is unrelated to the issues of the proceeding or wholly 
unreasonable in its scope.”’ 


The Board concedes that it denied Currey’s request to 
subpoena the four employees on the ground that Currey 


failed to demonstrate a need for the employees’ testimony 
on the issue of its fitness, willingness and ability which, as 
the Board stated is ‘‘an issue peculiarly within the knowl- 
edge of the applicant and which it has the burden to 
meet.’ “6 


Currey had the burden of proving its qualifications, but 
it also had the right to use every legal means at its com- 
mand to marshal the evidence to meet that burden, includ- 
ing the use of subpoenas to obtain the testimony of wit- 
nesses, both friendly and adverse. 


It is clear that neither the Administrative Procedure Act 
nor the Board’s Rules of Practice require a party to make 
a showing to the Board of the need for testimony before 
such party is entitled to the issuance of a subpoena. 


Currey’s application for the issuance of the subject sub- 
poenas complied fully with the Board’s Bules relating to 


— 
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subpoenas. It cannot be coniended seriously that the evi- 
dence which Currey desired to elicit from the Board’s 
employees was unrelated to the issues or wholly unreason- 
able in its scope. 


The subject Board employees spent approximately three 
days examining the books and records of Currey just prior 
to the commencement of the hearing in Currey’s case. 
These Board employees were, by reason of their examina- 
tion and investigation of Currey’s activities just prior to 
the hearing, eminently qualified to testify as expert wit- 
nesses to their findings in respect thereto. Such testimony 
would have been relevant and material to the issue of 
Currey’s qualifications for the authority which it sought 
from the Board in this proceeding. Moreover, it seems 
probable that the testimony of the Board’s expert wit- 
nesses on questions of which they had first-hand knowledge 
would have carried great weight. 


The refusal of an administrative agency to admit com- 
petent and material evidence is a denial of a fair hearing 
and of due process. Donnelly Garment Co. v. N.D.RB., 
123 F. 2d 215 (8th Cir., 1941) ; N.L.R.B. v. Burns, 207 F. 2d 
434 (8th Cir., 1953). 


In the Donnelly case, the Court denied the petition of the 
N.L.B.B. and enforcement of an order because of the Trial 
Examiner’s failure to receive admissible evidence. The 
Court stated (123 F. 2d, at p. 224): 


‘“‘That a refusal by an administrative agency . . . to 
receive and consider competent and material evidence 
offered by a party to a proceeding before it, amounts 
to a denial of due process is not open to debate... 
That the Board would or might have reached no dif- 
ferent conclusion had the rejected evidence been 
received, is entirely beside the point. The truth is that 
a controversy tried before a Court or before an admin- 
istrative agency is not ripe for decision until all com- 
petent and material evidence proffered by the parties 
has been received and considered.”’ (citations omitted.) 
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In N.L.R.B. v. Tennessee-Carolina Transportation, Inc., 
226 F. 2d 743, 744 (6th Cir., 1955) the Court held that evi- 
dence proffered by respondents and excluded by the exam- 
iner was material and that the failure to receive and con- 
sider it was a denial of due process. The Court thereupon 
remanded the proceeding with instructions to receive 
and consider the proffered evidence. 

The evidence which Currey sought to introduce through 
the testimony of the four Board employees was competent 
and material. The requested subpoenas should have been 
issued by the Examiners and the witnesses should have 
been compelled to attend and testify. Currey was denied 
due process as a result of the denial to it of subpoenas 
for the Board employees. The Examiners’ decision and 
the Board’s decision with respect to Currey were, more- 
over, not based on substantial evidence. Universal Camera 
Corporation v. N.L.R.B., 340 U.S. 474 (1951) ; Section 10(e), 
Administrative Procedure Act, 5 U.S.C. 1009(e). 

What effect their testimony would have had on the out- 
come of the proceeding is a matter for speculation, and 
neither the Court nor the Board can know the answer. But, 
as the Court said in the Donnelly and Burns cases, supra, 
the fact that the agency would or might have reached no 
different conclusion had the rejected evidence been re- 
ceived, is entirely beside the point. The case was not ripe 
for decision until all competent and material evidence 
proffered by the parties had been received and considered. 

The refusal of the Board to issue the requested sub- 
poenas constituted prejudicial error as to Currey, and the 
Board’s order insofar as it denies authority to Currey and 
revokes its existing license cannot be permitted to stand. 


CONCLUSION 


The Board has run roughshod over petitioners’ vested 
rights and has canceled petitioners’ licenses without ac- 
cording petitioners due process of law and without any 
attempt to comply with the provisions of the Administra- 
tive Procedure Act. 
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The Board decided to deny petitioners’ applications for 
exemptions on the legally erroneous ground that it has 
authority to issue certificates—an asserted authority which 
this Court has found to be beyond the Board’s power. 


The Board acted in an arbitrary and unreasonable man- 
ner. 


The decision of the Board should be reversed, and the 
ease remanded to the Board. 


Respectfully submitted, 


Dayton M. Hanrermncron 
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Washington 5, D. C. 
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APPENDIX A 


Regulation 400-1 


Temporarily Exempting Non-Scheduled Operations from Cer- 
tain Provisions of Title IV of the Civil Aeronautics Act 
of 1938. 


(a) Until the Authority shall adopt further rules, regu- 
lations or orders with respect to such matter, every air 
earrier which engages solely in non-scheduled operations 
shall be exempt from the provisions of section 401 and all 
other provisions of Title IV of the Civil Aeronauties Act 
of 1938 (except as provided in paragraph (b) of this reg- 
ulation). Within the meaning of this regulation any oper- 
ation shall be deemed to be non-scheduled if the air carrier 
does not hold out to the public by advertisement or other- 
wise that it will operate one or more airplanes between 
any designated points regularly or with a reasonable de- 
gree of regularity upon which airplane or airplanes it will 
accept for transportation, for compensation or hire, such 
members of the public as may apply therefore or such 
express or other property as the public may offer. 

(b) The exemptions provided by this regulation shall 
not be applicable to the provisions of subsection (L) of 
section 401 of the Act or to the reporting requirements of 
section 407 of the Act; Provided, That no provisions of 
any rule, regulation or order that may be adopted by the 
Authority requiring reports pursuant to section 407 of the 
Act shall be deemed applicable to any non-scheduled oper- 
ator unless such rule, regulation or order expressly pro- 
vides that such provision is to be applicable to air carriers 
who are exclusively engaged in non-scheduled operations. 
AmenpepD: December 7, 1938 
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APPENDIX B 
Regulations Serial Number 367 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Ata session of the Civil Aeronautics Board held at its office 
in Washington, D. C. on the 17th day of May, 1946 


The Civil Aeronautics Board, acting pursuant to the 
Civil Aeronautics Act of 1938, as amended, particularly 
sections 205(a) and 416(b) thereof, and in accordance with 
certain findings and conclusions set forth in its opinion 
issued concurrently herewith in the Investigation of Non- 
Scheduled Air Services, Docket No. 1501, relating to non- 
scheduled air carriers; and finding that the present enforce- 
ment of all the provisions of Title IV of said Act would be 
an undue burden on such elass of air carriers by reason 
of the limited extent of, and the unusual circumstances 


affecting the operations of such class of air carriers, and 
would not be in the public interest; and deeming its action 
necessary and appropriate to carry out the provisions of 
said Act, and to exercise and perform its powers and duties 
thereunder, hereby makes and promulgates the following 
regulation: 


Temporary ExEMPTION OF NoN-SCHEDULED OPERATIONS FROM 
Certain Provisions or Trrte IV or tHe Crvm AERo- 
wautics Act or 1938, as AMENDED 


AMENDMENT No. 2 or Section 292.1 
or THE Economic REGULATIONS 


Effective June 15, 1946, section 292.1 of the Economic 
Regulations, as amended, is hereby amended in its entirety 
to read as follows: 


(a) Exemption.—Every air carrier which engages solely 
in non-scheduled operations shall be exempt from the pro- 
visions of section 401 and all other provisions of Title IV 
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of the Civil Aeronautics Act of 1938, as amended (except 
as provided in paragraphs (b) and (c) of this section). 
Within the meaning of this section, any operation shall be 
deemed to be non-scheduled if the air carrier does not hold 
out to the public expressly or by a course of conduct that it 
operates one or more aircraft between any designated 
points regularly or with a reasonable degree of regu- 
larity upon which aircraft it accepts for transportation for 
compensation or hire, such members of the public as apply 
therefor or such express or other property as the public 
offers. 


(b) Provisions not covered.—The exemption provided 
by this section shall not be applicable to the provisions of 
section 401(1), 407(a), and 411 of the Act: Provided, That 
no provisions of any rule, regulation or order that may be 
adopted by the Board requiring reports pursuant to sec- 
tion 407 of the Act shall be deemed applicable to any non- 
scheduled air carrier unless such rule, regulation or order 
expressly provides that such provision is to be applicable 
to air carriers engaged solely in non-scheduled operations. 


(ce) Indirect air carriers—The exemption provided by 
this section shall extend only to non-scheduled air carriers 
directly engaged in the operation of aircraft in air trans- 
portation. 


(d) Reports required—Every air carrier undertaking 
to engage solely in non-scheduled operations shall, within 
30 days after the commencement of such operations (or if 
such air carrier is already engaging in such operations on 
the effective date of this section, within 30 days after the 
effective date of this section), file with the Secretary of 
the Board a statement under oath setting forh the follow- 
ing information: 


(1) Name and address of the carrier, and location 
of principal operating base. 
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(2) If a corporation, information showing state of 
incorporation, and names, addresses and citizenship of 
the officers and directors and also of stockholders hold- 
ing more than 10 per centum of the capital stock. If 
an individual or partnership, the names, addresses and 
citizenship of the owner or partners. 


(3) As to both present and proposed services (i) 
points between which, or, if not operated between 
fixed points, the area or areas within which, service 
is operated; (ii) frequency of operations; and (iii) 
classes of traffic carried, whether passengers, property 
or both. 


(4) Number and type of aircraft presently on hand 
and number and types of aircraft on order and approxi- 
mate dates of delivery, showing type of service (pas- 
senger or property or both) in which used or to be 
used. 


(5) A copy of the schedule of rates charged, and 
most recent announcement of service issued. 


(6) Whether service is available to the general pub- 
lic or only to selected applicants under special contract. 

(7) Date service inaugurated, and if service is in 
operation for two calendar months prior to date of 
report, the following data for such two-month period: 

(i) Revenue plane-miles flown by types of aircraft; 

(ii) Pounds and pound-miles of revenue cargo car- 
ried; 

(iii) Revenue passengers and revenue passenger- 
miles carried ; 

(iv) Total revenue from all such traffic together with 
net operating profit or loss during such period; and 


(v) The number of full-time employees at end of 
such period. - 
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If any carrier has not been in operation for two calen- 
dar months prior to the date of the report, the fore- 


going data shall be submitted at the expiration of two 
calendar months after the inauguration of service. 


By the Civil Aeronautics Board: 
/8/ Frep A. Toomss 


Fred A. Toombs 
Secretary 


Regulations Serial Number 371 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C. on the 26th day of July, 1946. 


The Civil Aeronautics Board, acting pursuant to the 
Civil Aeronautics Act of 1938, as amended, particularly 
sections 205(a) and 416(b) thereof, hereby makes and 
promulgates the following regulation: 


Temporary Exemption or Non-ScHEDULED OPERATIONS FROM 


Cerrarn Provisions or Trrtz IV or tHe Civ, Arro- 
navtics Acr or 1938, as AMENDED 


AMENDMENT No. 3 or Section 292.1 
OF THE Economic REGULATIONS 


Effective July 26, 1946, the first paragraph of subsec- 
tion (d) of section 292.1 of the Economic Regulations, as 
amended, is hereby amended to read as follows: 


“‘(d) Reports required—Every air carrier under- 
taking to engage solely in non-scheduled operations 
shall, within 30 days after the commencement of such 
operations (or if such air carrier is already engaging 
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If any carrier has not been in operation for two calen- 
dar months prior to the date of the report, the fore- 
going data shall be submitted at the expiration of two 
calendar months after the inauguration of service. 


By the Civil Aeronautics Board: 


/s/ Frep A. Toomss 
Fred A. Toombs 


Secretary 


Regulations Serial Number 371 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C. on the 26th day of July, 1946. 


The Civil Aeronautics Board, acting pursuant to the 
Civil Aeronautics Act of 1938, as amended, particularly 
sections 205(a) and 416(b) thereof, hereby makes and 
promulgates the following regulation: 


Temporary ExEMpPTiIon oF Non-SCHEDULED OPERATIONS FROM 
Certain Provisions oF Trruz IV or tHe Crvm Arro- 
wautics Act or 1938, as AMENDED 


AMENDMENT No. 3 or Section 292.1 
oF THE Economic REGULATIONS 
Effective July 26, 1946, the first paragraph of subsec- 
tion (d) of section 292.1 of the Economic Regulations, as 
amended, is hereby amended to read as follows: 
““(d) Reports required—Every air carrier under- 
taking to engage solely in non-scheduled operations 


shall, within 30 days after the commencement of such 
operations (or if such air carrier is already engaging 
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eign air transportation of property, and (c) irregular 
overseas air transportation of persons. 

We have considered the information submitted in Cen- 
tral’s application and in the flight and statistical reports 
filed pursuant to Part 242 of our Economic Regulations 
and have determined, upon the basis of the findings and 
conclusions set forth hereinafter, that its application should 
be denied. 


Central is the holder of Letter of Registration No. 738, 
issued on August 7, 1947. Board records indicate that 
Central conducts its operations with two leased C-46F 
type aircraft but there is no information as to whether Cen- 
tral utilizes agents or as to the relation of Central’s air 
transportation to its total business. 


The quarterly flight reports filed by Central since the 
issuance of its letter indicate Central conducted two cargo 
flights between Miami, Fla., and San Juan, P.R., and three 
cargo flights between Miami and Maracaibo, Venezuela, all 
in January 1949. No further operations were reported 
until the third quarter of 1950, during which 17 passenger 
flights were reported as operated between New York and 
Los Angeles and 1 passenger flight operated between New 
York and Mobile, Ala. During the fourth quarter of 1950, 
66 of Central’s 85 reported flights were between Los Ange- 
les and New York. 

American Airlines, Inc. (American), Eastern Air Lines, 
Inc. (Eastern), Northern Consolidated Airlines, Inc. 
(Northern Consolidated), Pacific Northern Airlines, Inc. 
(Pacific Northern), Pan American World Airways, Inc. 
(Pan American), Trans World Airlines, Inc. (TWA), and 
United Air Lines, Inc. (United), filed with the Board memo- 
randa in opposition to the grant of an individual exemption 
to Central and requested that its application be denied. 
With the exception of Northern Consolidated these carriers 
also requested that a hearing be granted if the Board con- 
templates granting of the exemption. 
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Upon consideration of the foregoing matters and acting 
pursuant to section 416(b) of the Civil Aeronautics Act 
of 1938, as amended, the Board finds and concludes that: 


1. In its aforementioned operations between Los Ange- 
les and New York during the last quarter of 1950, Central 
furnished route-type service not authorized by Part 291. 
We conclude that Central has demonstrated such a dis- 
regard for compliance with the Board’s regulations that 
it is not in the public interest to entrust it with authority 
to render the irregular air services for which it has applied. 


2. No irregular air transportation was conducted pur- 
suant to the aforementioned letter of registration for a 
period of more than one year. 


3. Central has not established, by its past operations or 
otherwise, that there is a public need for the irregular air 
services contemplated by its aforementioned application. 


4, Central has failed to establish that the enforcement of 
the provisions of Title IV of the Act insofar as they pre- 
vent the air transportation for which authorization is 
requested in the aforementioned application is not in the 
public interest. A more detailed explanation of the con- 
siderations of general policy and of the legislative back- 
ground and the framework of the Act which have caused 
the Board to reach the conclusions set forth above is con- 
tained in the Board’s opinion pertaining to the applications 
of Large Irregular Carriers filed pursuant to Section 
291.16 of the Economic Regulations, adopted May 25, 1950, 
which opinion is incorporated herein by reference and 
made a part hereof as if fully set forth. 


IT IS ORDERED: 


1. That the aforementioned application of Central, 
Docket No. 3798, be and hereby is denied; 


2. That the aforementioned requests of American, East- 
ern, Northern Consolidated, Pacific Northern, Pan Ameri- 
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can, TWA, and United, except to the extent granted herein, 
be and hereby are denied; 


3. That the temporary exemption granted Central by 
Section 291.16 of the Board’s Economic Regulations shall 
terminate with the effective date of this order; 


4. That this order shall become effective 30 days from 
the date of its service upon Central: Provided, however, 
That if, within such 30-day period a petition for reconsid- 
eration and/or hearing is filed by Central pursuant to 
Part 302 of the Board’s Procedural Regulations, said ef- 
fective date shall be postponed until further order of the 
Board; 


5. That the action taken hereby shall in no way affect 
any pending enforcement proceeding or action, or any en- 
forcement action taken subsequent to the date of issuance 
of this order with respect to violations of the Act or of the 
Board’s Regulations which may have occurred prior to 
such date. 


By the Civil Aeronautics Board: 


/3/ M. C. Motiicay 
M. C. Mulligan 
Secretary 


APPENDIX D 
Statutory Provisions Involved 


Federal Aviation Act of 1958, 72 Stat. 737, 49 U.S.C. Sec. 
1301 et seq: 


Sec. 401(a) No air carrier shall engage in any air trans- 
portation unless there is in force a certificate issued by the 
Board authorizing such air carrier to engage in such trans- 
portation. 
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Sec. 416(b)(1) The Board, from time to time and to the 
extent necessary, may (except as provided in paragraph 
(2) of this subsection) exempt from the requirements of 
this title or any provision thereof, or any rule, regulation, 
term, condition, or limitation prescribed thereunder, any 
air carrier or class of air carriers, if it finds that the en- 
forcement of this title or such provision, or such rule, regu- 
lation, term, condition, or limitation is or would be an 
undue burden on such air carrier or class of air carriers 
by reason of the limited extent of, or unusual circumstances 
affecting, the operations of such air carrier or class of air 
carriers and is not in the public interest. 


Sec. 1006(a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any 
order in respect of any foreign air carrier subject to the 
approval of the President as provided in section 801 of 
this Act, shall be subject to review by the courts of appeals 


of the United States or the United States Court of Appeals 
for the District of Columbia upon petition, filed within 
sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. After the 
expiration of said sixty days a petition may be filed only 
by leave of court upon a showing of reasonable grounds 
for failure to file the petition theretofore. 


Sec. 1006(b) A petition under this section shall be filed 
in the court for the cirenit wherein the petitioner resides 
or has his principal place of business or in the United States 
Court of Appeals for the District of Columbia. 


Administrative Procedure Act, 60 Stat. 237, 5 U.S.C. See. 
1001 et seq: 


See. 2(e) Licenses axp Licensrve.—‘‘License’”’ includes 
the whole or part of any agency permit, certificate, ap- 
proval, registration, charter, membership, statutory ex- 
emption or other form of permission. “‘Licensing’’ includes 
agency process respecting the grant, renewal, denial, revo- 
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cation, suspension, annulment, withdrawal, limitation, 
amendment, modification or conditioning of a license. 


Sec. 6(b) Insvesrications.—No process, requirement of 
a report, inspection, or other investigative act or demand 
shall be issued, made or enforced in any manner or for any 
purpose except as authorized by law. Every person com- 
pelled to submit data or evidence shall be entitled to retain 
or, on payment of lawfully prescribed costs, procure a copy 
or transcript thereof, except that in a nonpublic investiga- 
tory proceeding the witness may for good cause be limited 
to inspection of the official transcript of his testimony. 


Sec. 6(c) Susrenas.—Agency subpenas authorized by 
law shall be issued to any party upon request and, as may 
be required by rules of procedure, upon a statement or 
showing of general relevance and reasonable scope of the 
evidence sought. Upon contest the court shall sustain any 
subpena or similar process or demand to the extent that it is 
found to be in accordance with law and, in any proceeding 
for enforcement, shall issue an order requiring the appear- 
ance of the witness or the production of the evidence or 
data within a reasonable time under penalty of punishment 
for contempt in case of contumacious failure to comply. 


See. 7(c) Evmence.—Except as statutes otherwise pro- 
vide, the proponent of a rule or order shall have the burden 
of proof. Any oral or documentary evidence may be 
received, but every agency shall as a matter of policy pro- 
vide for the exclusion of irrelevant, immaterial, or unduly 
repetitious evidence and no sanction shall be imposed or 
rule or order be issued except upon consideration of the 
whole record or such portions thereof as may be cited by 
any party and as supported by and in accordance with the 
reliable, probative, and substantial evidence. Every party 
shall have the right to present his case or defense by oral 
or documentary evidence, to submit rebuttal evidence, and 
to conduct such cross-examination as may be required for 
a full and true disclosure of the facts. In rule making or 
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determining claims for money or benefits or applications 
for initial licenses any agency may, where the interest of 
any party will not be prejudiced thereby, adopt procedures 
for the submission of all or part of the evidence in written 
form. 
e ° ° 

Sec. 9(b) Licenses.—In any case in which application is 
made for a license required by law the agency, with due 
regard to the rights or privileges of all the interested 
parties or adversely affected persons and with reasonable 
dispatch, shall set and complete any proceedings required 
to be conducted pursuant to sections 7 and 8 of this Act or 
other proceedings required by law and shall make its deci- 
sion. Except in cases of willfulness or those in which pub- 
lic health, interest or safety requires otherwise, no with- 
drawal, suspension, revocation or annulment of any license 
shall be lawful unless, prior to the institution of agency 
proceedings therefor, facts or conduct which may warrant 
such action shall have been called to the attention of the 
licensee by the agency in writing and the licensee shall have 
been accorded opportunity to demonstrate or achieve com- 
pliance with all lawful requirements. In any ease in which 
the licensee has, in accordance with agency rules, made 
timely and sufficient application for a renewal or a new 
license, no license with reference to any activity of a con- 
tinuing nature shall expire until such application shall 
have been finally determined by the agency. 


Sec. 10(a) Ricur or Review.—Any person suffering 
legal wrong because of any agency action, or adversely 
affected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial review 
thereof. 


See. 10(e) Score or Reviw.—So far as necessary to 
decision and where presented the reviewing court shall 
decide all relevant questions of law, interpret constitu- 
tional and statatory provisions, and determine the meaning 
or applicability of the terms of any agency action. It shall 
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(A) compel agency action unlawfully withheld or unrea- 
sonably delayed; and (B) hold unlawful and set aside 
agency action, findings and conclusions found to be (1) 
arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitutional 
right, power, privilege, or immunity; (3) in excess of stat- 
utory jurisdiction, authority, or limitations, or short of 
statutory right; (4) without observance of procedure re- 
quired by law; (5) unsupported by substantial evidence in 
any case subject to the requirements of section 7 and 8 or 
otherwise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts to 
the extent that the facts are subject to trial de novo by the 
reviewing court. In making the foregoing determinations 
the court shall review the whole record or such portions 
thereof as may be cited by any party, and due account shall 
be taken of the rule of prejudicial error. 


Sec. 12. Nothing in this Act shall be held to diminish 
the constitutional rights of any person or to limit or repeal 
additional requirements imposed by statute or otherwise 
recognized by law. Except as otherwise required by law, 
all requirements or privileges relating to evidence or pro- 
cedure shall apply equally to agencies and persons. If 
any provision of this Act or the application thereof is held 
invalid, the remainder of this Act or other applications of 
such provisions shall not be affected. Every agency is 
granted all authority necessary to comply with the require- 
ments of this Act through the issuance of rules or other- 
wise. No subsequent legislation shall be held to supersede 
or modify the provisions of this Act except to the extent 
that such legislation shall do so expressly. This Act shall 
take effect three months after its approval except that sec- 
tions 7 and 8 shall take effect six months after such ap- 
proval, the requirement of the selection of examiners pur- 
suant to section 11 shall not become effective until one 
year after such approval, and no procedural requirement 
shall be mandatory as to any agency proceeding initiated 
prior to the effective date of such requirement. 
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Inc., 
Petitioners, 
v. 
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Respondent, 
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CONSOLIDATED REPLY BRIEF FOR PETITIONERS 


—_———_ 


L PETITIONERS HOLD LICENSES PROTECTED BY SECTION 
9(b) OF THE ADMINISTRATIVE PROCEDURE ACT. 

On brief, counsel for the Board and the intervenors 
admit that the Board did not comply with Section 9(b) of 
the Administrative Procedure Act before it cancelled pe- 
titioners’ licenses. However, they contend that petitioners 
do not and never did hold licenses protected by Section 
9(b). 
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They rely on this Court’s decision in the Cook Cleland 
Case. But, in that case, this Court specifically reserved 
the question here presented saying, ‘‘We do not have here 
any question which might arise if the applicant had de- 
veloped a business or acquired property by reason of the 
original registration or the original permissive regula- 
tions of the Board.’’ Since the petitioners are in the posi- 
tion of having developed a business and having acquired 
property by reason of the Board’s regulation, Cook Cleland 
does not apply here. 


Each of the petitioners has a substantial investment in 
its business. In 1953, the four petitioners had over $500,000 
in assets, and the supplemental carrier industry had $28 
million in assets devoted to the business. (Jt. App. 331A- 
334A). A carrier in a similar situation was the subject of 
the American Air Transport Case,? where the Board at- 
tempted to reduce to three the number of trips the carrier 
could operate, without an adjudicatory proceeding. While 
judges of this Court disagreed as to the disposition of the 
case, the three judges were in agreement in describing the 
operating right of the carrier as a license. The question 
there certified to the Supreme Court read in part: 


‘““Where operating authority is granted by a regula- 
tory agency and a private company operating there- 
under acquires property and business in so doing, is 
a@ new regulation of the agency which in fact sub- 
stantially ignores or in large part destroys such prop- 
erty interests or business 


(1) Void as to that licensee unless an adjudicatory 
hearing is held, because it is on its face an amend- 
ment of his license; or...” 


1Cook Cleland Catalina Airways v. Civil Aeronautics Board, 90 US. App. 
D.C. 220, 195 F. 2d 206 (1952). 

2 American Air Transport v. Civil Aeronautics Board, 98 F. Supp. 660; 344 
US. 4; 91 U.S. App. D.C. 318, 201 F. 2d 189 (1952). 

3 All emphasis in quoted matter in this brief is supplied unless otherwise 
noted. 
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Thus, this Court had no difficulty in finding that what 
the petitioners hold are licenses. Moreover, the Adminis- 
trative Procedure Act defines ‘‘license’’ as the ‘‘whole or 
part of any agency permit, certificate, approval, registra- 
tion, charter, membership, statutory exemption, or other 
form of permission.’’ When counsel for the Board and the 
intervenors attempt to argue that petitioners do not hold 
valid licenses,‘ they argue in vain against the definition of 
the Administrative Procedure Act. Once it is recognized, 
as it must be, that petitioners hold valid licenses, the rest 
of the argument made by counsel for the Board and the 
intervenors fails because it is based on an erroneous as- 
sumption as to the nature of petitioners’ operating rights. 


I. RESPONDENT'S ARGUMENTS BASED ON THE “RENEWAL 
PROCEEDING” THEORY FAIL TO STAND UP IN THE FACE 
OF THE FACTS AND THE FINDINGS ACTUALLY MADE BY 
THE BOARD. 


Counsel for the Board and the intervenors base an argu- 


ment on the assumption that this was a renewal proceed- 
ing; then they assume that petitioners failed to prove their 
qualifications for a renewal of thier existing licenses, and, 
on the basis of these two assumptions, contend that the 
Board acted properly. But, the proceeding is not a renewal 
ease at all. 


At Page 29 of the Board’s brief, the admission is made: 


‘CAs a result of its proceeding, the Board determined 
that the public interest required a different system of 
licensing and different operations from those previ- 
ously authorized.’’ 


The admission in the Board’s brief shows why the case 
is not a renewal proceeding. ‘‘Different’’ operations are 
not a renewal of those ‘‘previously authorized.’ 


Further substantiation is found in the Board’s regula- 
tion 290 which deals with renewals of licenses and provides 


4 Bespondent’s brief, pp. 25-26; Consolidated Brief for Petitioners, pp. 
17-23. 
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that a ‘“‘snfficient”’ application for renewal is one ‘‘which 
does not seek substantially greater or different authority 
than that in the existing exemption.’’?> The applications 
which the Board directed petitioners to file are not in 
conformity with the regulation for renewal applications, 
and the non-conformance results from the Board’s own or- 
der. (Jt. App. 9A). Surely, regardless of what counsel 
may now contend, the Board did not consider this to be a 
renewal case. 


The fact is that the Board never did find these peti- 
tioners unqualified for the licenses which they held.° 


Instead, speaking of petitioners and the others in peti- 
tioners’ class, the Board found, ‘The irregulars represent 
a significant part of the nation’s air transport system, and 
there is a continuing need for their services.’’ (Jt. App. 
573A). The arguments that licenses may be terminated 
for reasons not given by the Board are not germane to this 
ease, where the Board has found a continuing need for the 


service. 


The Board’s brief claims that the ‘‘various prior au- 
thorizations were at all times subject to termination on 
public interest grounds.’’* Whether this be true is imma- 
terial, because the Board made no findings which cancelled 
petitioners’ licenses on such grounds. 


This Court has held that the Board could not issue ex- 
emptions as it did, and that the Board is without power 
to issue certificates. It may be that in this case the Board 
could lawfully do only what it had done in the past, .e., just 
continue the old operating authority in effect. However, 
that issue was never passed on by the Board. 


517 FR. 7137, 7209. 

6 Whether the Board could or would have done so, in another and appro- 
priate proceeding, is a question which does not arise here, and it will be time 
enough to argue that question before the Board, if the Board ever hears 
such a case. 


7 Brief for Respondent, p. 32. 
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On brief, the board and intervenors seem to assume that 
if the Board knew then what it knows now, it would have 
made this case a renewal proceeding. Counsel for the 
Board and the intervenors say, in effect, that the Board 
could have taken different action and could have made 
different findings, and then they argue as if the Board had 
made different findings. 


Nowhere did the Board find that petitioners’ services 
were not required by the public interest; nowhere did the 
Board find that petitioners were unqualified for their pres- 
ent licenses; nowhere did the Board find that petitioners’ 
licenses should be cancelled for violations.* Yet, these are 
basic findings which are prerequisite to support the refusal 
to renew a license. The Board’s brief relies on Minkoff v. 
Payne, 93 U.S. App. D.C. 123, 120 F. 2d 689. That case 
involved the renewal of a liquor license which was issued 
for only a year at a time. The Alcoholic Beverage Control 
Board found the licensee unfit for the same license he held. 
Here, the Civil Aeronautics Board did not find petitioners 
unfit for their existing licenses, but only unqualified for 
‘different operations from those previously authorized’’, 
to use the language of the Board’s brief. If, in Minkoff v. 
Payne, the Alcoholic Beverage Control Board had held the 
licensee unqualified to conduct a grocery store business, 
would such a finding have justified a refusal to renew a 
liquor license? Yet, such a like conclusion is one sought 
by the argument made in the Board’s brief. 


Finally, counsel for the Board and intervenors urge that 
the petitioners’ licenses were temporary, because the Board 
used the words ‘‘temporarily exempting.’? Whatever se- 
mantic value the phrase may have had in earlier times, it 
must be undisputed that petitioners hold licenses ‘‘of a 


8The Board’s brief says petitioners did not include any part of the evi- 
dentiary record in the joint appendix. This is true, because the Board did 
not make the findings necessary to cancel petitioners’ licenses. Had such 
findings been made, they would have been here attacked, and, we feel, re- 
versed for lack of substantial evidence. 


6 


continuing nature’? and the licenses have no expiration 
date. Petitioners have operated under such licenses for 
well over a decade. Even a license for a specified period 
does not expire by its terms, if a sufficient application for 
a renewal is timely made. Pan-Atlantic S. S. Corp. v. At- 
lantic C. L. R. Co., 353 U.S. 436 (1957). 


Because the Board used the word ‘‘temporary’’ when 
it originally exempted the carriers, the argument is made 
that the Board, as Congress’ delegate, could terminate the 
licenses at any time it might appear to the Board that 
the public interest so required.® This argument ignores 
the fact that the Board never found that the public inter- 
est requires a termination of the licenses. 


Moreover, Section 9(b) of the Administrative Procedure 
Act was designed by the Congress to protect licensees 
against the very power which intervenors now attribute to 
the Board. As Congressman Walter said of Section 9(b): 


‘These special provisions are necessary because of 

the very serious consequences of the conferring of li- 
censing authority upon administrative agencies . . . 
The purpose of this section is to remove the threat 

of disastrous, arbitrary, and irremediable administra- 

ae action.”? Congressional Record, May 24, 1946, p. 
759. 


It should be noted, again, that the Board found that 
petitioners’ activities are in the public interest. The only 
part of the Board’s decision which affects this finding— 
the decision of the Board to issue certificates—was re- 
versed by this Court in the first phase of the case. 


As a last resort, intervenors argue that ‘‘The Board 
could not effectively regulate in the strait jacket that pe- 
titioners would force it to don.’’?® Petitioners do not 
seek to strait jacket the Board; they seek only the straight 


® Consolidated Brief for Intervenors, p. 23. 
10 Consolidated Brief for Intervenors, p. 38. 
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justice to which they are entitled under law. When the 
Board goes beyond its legal powers, as in its decision to 
issue certificates for supplemental service, and its attempt 
to evade the requirements of the Administrative Procedure 
Act, its action should be restrained. 


I. THE BOARD AND THE INTERVENORS HAVE FAILED TO 
SHOW THAT PETITIONERS HAD NOTICE THAT THE SPE- 
CIFIC VIOLATIONS FOUND WOULD BE TRIED AND DETER- 
MINED IN THIS PROCEEDING. 


A. Petitioners Had No Notice, Prior to or During the Hearing, of 
the Specific Violations Found. 


The Examiners and the Board found that petitioners 
violated specific sections of the Act and regulations.” Pe- 
titioners were found unqualified for new type authority 
solely on the basis of the findings of violations. This point 
is admitted in the briefs filed for the Board and the inter- 
venors. Counsel for the Board and the intervenors argue 
that petitioners received notice that evidence of violations 


would be considered in this proceeding. Petitioners have 
conceded this point in their opening brief. But that is all 
of the notice petitioners ever received. At no time prior 
to the Examiners’ findings of specific violations were the 
parties notified that they were charged with, or suspected 
of having committed, violations of any specific section of 
the Act or regulations, nor were petitioners ever notified 
of what violations the Board would attempt to prove in 
this proceeding. 

The question is not whether petitioners were aware of 
general statements made by the Board that evidence of 
violations would be considered in this proceeding. The 
question is whether petitioners had notice that the Board 
would attempt to try and determine in this proceeding the 
specific violations found, and that findings of such viola- 
tions would be used as the basis for finding petitioners un- 


11 The specific violations found are set forth on pages 15 and 20 of peti- 
tioners’ Opening Brief. 
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qualified. The Board and the intervenors argue all around 
the point, but fail completely to show that any such notice 
was given to petitioners. 


The Board’s brief states further,!* ‘‘Moreover, petition- 
ers do not challenge the Board’s findings that some notice 
of specific violations was given by various Board Orders; 
that full opportunity was presented to cross-examine and 
to submit rebuttal testimony on all violations asserted; and 
that, had a showing been made of a lack of such opportun- 
ity, the proceeding would have reopened.’’? Contrary to 
this statement, petitioners have challenged each and all of 
such findings. 


The intervenors argue that findings of unlawful opera- 
tions or misconduct by applicants, based upon the evidence 
developed in licensing proceedings where such applicants 
have sought operating authority, have been considered suf- 
ficient grounds for the denial of the applications in a 
number of instances. But the question here is not whether 


the findings are based on evidence introduced in the same 
proceeding, but whether petitioners had notice of the 
charges and an opportunity to meet them. Petitioners 
have shown that they did not have such notice or oppor- 
tunity, and the Board and the intervenors have failed to 
show otherwise. 


Intervenors argue that the cases hold that the Board may 
consider the conduct of petitioners as being adverse to the 
public interest, convenience or necessity, without having 
found that the conduct constitutes violations of law. The 
difficulty with the argument is that the Board did not 
find that the conduct of petitioners was adverse to the 
public interest, convenience or necessity, and for that rea- 
son petitioners are unqualified. The Board found that 
petitioners violated specific sections of the Act and regu- 
lations, and, solely and exclusively because of such viola- 
tions, that petitioners are unqualified. If there were no 


12 Respondent’s Brief, page 33. 
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findings in this proceeding that petitioners had violated 
specific sections of the Act and regulations, then the ulti- 
mate finding that petitioners are unqualified because they 
lack the disposition to comply would have no support in 
subsidiary findings. 


The Board chose to find the petitioners unqualified be- 
cause of the alleged violations. In effect counsel for the 
Board and the intervenors now argue that the standard 
applied by the Examiners and the Board was not whether 
petitioners evidenced a disposition to comply with the 
regulatory requirements as shown by their records of viola- 
tions, but whether the conduct of petitioners was contrary 
to the public interest. But the Board’s actions in this 
proceeding are a sufficient refutation of this argument. 
Petitioners were found unqualified because they were found 
by the Examiners to be law violators and for no other 
reason. 


The difference between this proceeding and the cases 


cited by the Board and the intervenors where the agency 
viewed the conduct of the parties before it in relation to 
the public interest without finding violations of law, is 
that in effect the Board turned this proceeding into a 
revocation proceeding after the hearing by finding specific 
violations of law and by basing its finding that petitioners 
are unqualified on the findings of violations. 


B. The Board Denied Petitioners the Opportunity to Present 
Rebuttal Evidence. 

The intervenors state,” ‘‘It is sufficient that the peti- 
tioners were given full opportunity to meet the charges 
against them.”” The Board states, ‘‘. . . that full oppor- 
tunity was presented to cross-examine and submit rebuttal 
testimony on all violations asserted;’’ (Emphasis Added). 
There were no charges or violations asserted against peti- 


13 Intervenors’ Brief, p. 16. 
14 Respondent’s Brief, p. 33. 
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tioners. This was the fatal defect. The opportunity to 
cross-examine witnesses and present rebuttal evidence is 
meaningless when the first notice of the charges consists 
of the Examiners’ findings of violations. 


The Board’s brief cites Kuhn v. Civil Aeronautics Board, 
87 U.S. App. D.C. 130, 183 F. 2d 839, 841-842 (1950), in 
support of the proposition that there may be no subse- 
quent challenge of issues which are actually litigated, if 
there has been actual notice and adequate opportunity to 
cure surprise. The Kuhn case has no application to this 
proceeding for the reason that in this proceeding there 
were no pleadings or charges of any kind, and no notice, 
actual or otherwise, until the Examiners made their find- 
ings of violations after the hearings were over. In the 
Kuhn case, a formal complaint was filed against the peti- 
tioner, charging him with certain specific violations. Also 
cited is Mansfield Journal Co. v. Federal Communications 
Commission, 86 U.S. App. D.C. 102, 180 F. 2d 28 (1950). 
The Mansfield case affords no support for the Board or 
the intervenors. There was notice given in the Mansfield 
case and there were no findings of violations. Petitioner 
was denied a license not because it violated a lawful re- 
quirement, but because it was not operated in the public 
interest. 


Respondent also cites Montana Power Co. v. Federal 
Power Commission, 87 U.S. App. D.C. 316, 185 F. 2d 491 
(1950). There were no violations alleged or found in the 
Montana Power Co. case. The petitioner was given notice 
of the issues during the course of the proceeding and in- 
troduced evidence on those issues. In the present proceed- 
ing petitioners were not given notice of the alleged viola- 
tions during the course of the proceeding, but learned of 
them only through the findings made by the Examiners in 
their initial decision. 

Counsel for the Board and the intervenors argue that 
petitioners had sufficient opportunity to submit rebuttal 


il 


testimony on all violations asserted, and that had a show- 
ing been made of a lack of such opportunity, the proceed- 
ing would have been reopened. The record shows other- 
wise. Petitioners’ motions to reopen the record for the 
purpose of introducing rebuttal evidence on the question 
of alleged violations were denied by the Board on the 
grounds that petitioners had already had such opportunity 
and granting the motions would only delay the proceeding. 


On July 1, 1957, petitioners Great Lakes, Currey, and 
Trans-Alaskan filed a petition for reconsideration of the 
Board’s 1955 decision, and a motion to reopen the proceed- 
ing and receive additional evidence on behalf of petition- 
ers,* including evidence on the question of petitioners’ 
dispositions to comply with the regulatory requirements. 
The motion was denied by the Board on the ground that 
petitioners had already had a full hearing."* 


After the Examiners’ initial decision, petitioners Great 
Lakes and Currey filed a motion with the Board to reopen 


the record in Docket No. 5132 to permit petitioners to in- 
troduce evidence in rebuttal of the findings of violations. 


Petitioners’ motion showed that Robertson, a witness 
against petitioners, had given false testimony and was so 
biased against petitioners as to cast grave doubt on his 
veracity and credibility as a witness. The Board denied 
the motion on the ground that it would serve no useful 
purpose to reopen the record and would delay the proceed- 
ing.” 

Thus, although the Examiners stated that Robertson’s 
testimony was entitled to substantial weight over that of 
other witnesses, the Board refused to reopen the record 
to permit petitioners to introduce later discovered evidence 
which would have impeached Robertson’s veracity and 


15 Record 59,036. 
16 Order No. E-11949, Nov. 8, 1957 (J.A. 1089A-1090A). 
37 Order No. E-13436, dated January 28, 1959 (J-A. 1200A-1203A). 
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credibility. The testimony of Robertson which petitioners 
sought to have introduced was given by Robertson after the 
record in this proceeding was closed and could not have 
been introduced any earlier. Thus, contrary to the argu- 
ments of counsel for the Board and intervenors, petition- 
ers were prevented from introducing rebuttal evidence by 
the arbitrary and unreasonable action of the Board in 
denying their motions to reopen the proceeding to receive 
such evidence. 


C. That the Board Did Not Initially Consider This Proceeding to 
Be a Trial for the Determmation of Specific Violations Is 
Shown by the Fact That During the Pendency of This 
Proceeding the Board Instituted a Formal Enforcement and 
Revocation Proceeding Against Great Lakes and Currey 
for the Same Alleged Violations. 


The Board has failed to explain why it instituted a 
formal enforcement and revocation proceeding (Docket No. 
6908) against petitioners Great Lakes and Currey in 1954, 


during the pendency of this proceeding, in which petition- 
ers are charged with the same violations found by the Ex- 
aminers in this proceeding. If the Board believed that 
the issue of such violations was being tried and deter- 
mined in this proceeding, then what was the purpose of 
the enforcement proceeding? 


It seems clear that when the Board instituted the en- 
forcement proceeding, it intended to litigate the alleged 
violations there and not in this proceeding. 


Moreover, both the Board’s 1955 and 1959 decisions pro- 
vide that those decisions would have no effect on any en- 
forcement or compliance proceeding, whether pending or 
later instituted, with respect to violations occurring prior 
to the date of the order.* These provisions in the 1955 
and 1959 decisions can only mean that the Board did not 
consider the violations to be in issue in this proceeding. 
But this is inconsistent with the fact that the Board did 
find violations by petitioners in this proceeding. The Board 


18 J.A. 643A-644A; 1278A. 
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followed the correct procedure when it instituted the en- 
forcement proceeding in 1954 (Docket No. 6908) to try the 
issue of such violations. The Board committed prejudicial 
error when, instead of vacating the Examiners’ findings of 
violations in this proceeding, it adopted such findings, even 
though it was obvious that the violations found by the 
Examiners were not at issue herein. 


IV. THE AUTHORIZATIONS AND APPLICATIONS ARE NOT 
DIVISIBLE. 


Even if the applications were considered to be renewal 
applications, which we do not concede, the Board’s order 
must still be reversed. The Board’s brief (p. 37) admits 
that the Board has not finally decided pending applica- 
tions for renewal for the license authority. In view of 
the plain language of Section 9(b) that no such license 
shall expire until an application for a renewal or a new 
license ‘‘shall have been finally determined’’, it would seem 
that the Board’s decision must be reversed on this point 
alone. But the Board’s brief claims the Board can now 
separate the single license into two parts: (1) interstate 
and (2) overseas and foreign service. Because most of 
petitioners’ flights are claimed to be interstate, the Board’s 
brief argues that ‘‘a very small tail wags a very large 
dog.’ According to this theory, the Board can kill the 
dog and still keep the tail alive. 


The question is one of fact. The Board itself says that 
the authority granted ‘‘is not severable.’’ The Board’s 
brief says the Board did not mean this to apply to peti- 
tioners’ licenses. But the Board did say that the authority 
“ig not severable.”? (Jt. App. 856A). The statement was 
made in the context that if a carrier failed to use its au- 
thority, the Board would terminate it. The Board thus 
made it clear that so long as a carrier engages in either 
domestic or international operations, its license will be 
continued as to the other operation. If the license is non- 
severable as to cancellation for non-use, it is equally non- 
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severable as to cancellation for lack of qualification. In 
both cases, termination is the end sought. 


The Board’s brief (p. 38) argues that the Federal Avia- 
tion Act provides for a division between interstate and 
other operations in that the President must approve the 
issuance of certificates for international operations. The 
Board expressly held in this proceeding that its ‘‘exemp- 
tion action with respect to foreign and overseas air trans- 
portation and air transportation between places in the same 
territory or possession of the United States does not re- 
quire approval by the President.’’ (Jt. App. 828A). The 
Board cannot lawfully issue a certificate for the service 
it wishes to authorize in this case. Hence, the Act’s 
provision for approval of certain certificates by the Presi- 
dent affords no comfort to the Board and is not germane 
here. 


The Board specifically adopted the examiners’ findings 
that petitioners, as a result of the grant of individual ex- 
emptions ‘‘now have the same exemption authority which 
they have been granted pending final disposition of their 
individual exemption applications consolidated herein . . . 
exemption from the provisions of section 401(a) . . . inso- 
far as those sections would otherwise prevent them from 
engaging in irregular interstate and overseas air trans- 
portation of persons and property and foreign air trans- 
portation of property.’ (Jt. App. 649A). 


From the very inception of this case it was recognized 
that the interstate and international operations were not 
severable. The Board determined, as a matter of policy, 
to treat all applicants alike, and deliberately issued the 
exemption authority to ‘‘all applicants.”’ (Jt. App. 619A). 
The exemption included interstate and international au- 
thority. Pending applications have not been finally de- 
cided. All parties admit that Section 9(b) of the Admin- 
istrative Procedure Act applies, and by the statute’s plain 
words, the Board cannot cancel any part of petitioners’ 
licenses before it finally decides the pending applications. 
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V. PUBLIC LAW 86-661 DOES NOT AFFECT THIS COURTS 
DECISION IN THE FIRST PHASE OF THIS CASE. 


In the first phase of this case this Court held that the 
Board erred in its fundamental finding that certificates for 
supplemental service could lawfully be issued. Now the 
Board’s brief cites Public Law 86-661 (adopted after peti- 
tioners’ brief was filed). How this law has any effect on 
the case is difficult to comprehend. ‘The legislation is 
simply stop-gap legislation to maintain the status quo for 
twenty months. 


The Congress did not intend, by its stop-gap legisla- 
tion, to affect any existing litigation. In the House debate, 
specific reference was made to this very case in the follow- 
ing colloquy: 

“Mr. Daddario. Will it prevent their cases being 
considered in a court of law, even though they are 
not mentioned in this bill? 


“Mr. Williams. No. It does not prevent their cases 
being considered in a court of law. 


“Mr. Harris. Mr. Speaker, will the gentleman yield? 


“Mr. Williams. I yield to the gentleman from 
Arkansas. 


“Mr. Harris. Is it not a fact that this bill is very 
simple in character, and it does nothing except to pro- 
vide stop-gap legislation? Everything is status quo 
with reference to this type of carrier for 1 year, giv- 
ing the Congress an opportunity to try to work it out 
when we come back next session? 


“Mr, Williams. The gentleman has stated the case 
exactly.’’ 


The fact is that this Court held the Board has no power 
to issue certificates for supplemental service. Petitioners 
contend that this decision by the Court destroys the major, 
fundamental basis for the Board’s decision which, of itself, 
requires the reversal of this case for the reasons stated in 


19 Congressional Record—House, June 24, 1960, p. 13221. 
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petitioners’ opening brief (pp. 31-35). Now the Board’s 
brief argues that stop-gap legislation authorizes the Board 
to validate the illegal certificates for twenty months. The 
argument seems to continue that the Board now, after the 
decision, has a limited power to do what it could not do 
when the case was decided, and for this reason the huge, 
glaring error of the opinion can no longer be considered 
an error. 


But the error at the time of decision is the basis of pe- 
titioners’ complaint—not what action the Board may ulti- 
mately take. This Court has held that the Board im- 
properly issued exemptions to the carriers and improperly 
issued certificates to the carriers. The Chairman of the 
Board has stated that he sees ‘‘no chance at all that they 
[the supplemental carriers] can operate in anything that 
resembles their present posture.’’ 4 


When the Board decided this case, the Board believed 
and made its decision on the basic postulate that it could 
issue exemptions and certificates for supplemental opera- 
tions. Now it knows that it cannot. Whether the Board 
would have treated petitioners differently if it had been 
aware of the restraint on its powers is unknown, and the 
case must therefore be returned to the Board. The Board’s 
brief quotes a clause from the Board’s opinion that it 
would follow the same standards (to deny petitioners’ ap- 
plications) if it were issuing exemptions. This dicta does 
not supply the answer because, as the Chairman of the 
Board told the Congress, even exemption authority for 
supplemental service probably cannot be granted. Thus, 
the Board’s brief fails to answer the questions raised by 
the mistake of law the Board made when it decided the 
case, and the case should be returned to the Board. Never 


20The Board’s brief says this argument was rejected when the Court 
denied petitioners’ motion to remand the case to the Board before review. 
The thrust of that motion was that the case should be remanded without 
consideration of alleged errors; on brief, petitioners now make the argu- 
ment that the Board made fundamental and grievous errors of law which 
require remand after review. 


21 Consolidated Brief for Petitioners, p. 34. 
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has the Board said it would not continue petitioners in 
their existing businesses. It now appears that this may 
be the only authority the Board has, and the Board has 
not considered this question at all. The case must there- 
fore be remanded. 


VL CURREY WAS SUBSTANTIALLY PREJUDICED BY BEING 
DEPRIVED OF THE TESTIMONY OF THE BOARD'S EXPERT 
WITNESSES. . 

The Board’s brief argues that because the evidence which 
Currey sought to introduce through the Board’s expert 
witnesses had nothing to do with the violations found, 
Currey was not prejudiced by being deprived of such tes- 
timony. 


The Board’s and the intervenors’ arguments are pat- 
ently fallacious. 


Evidence of violations on the part of Currey did not 
require a finding that Currey is unqualified. It was for 
the Board to determine in the light of all of the evidence 
whether the evidence of violations outweighed the other 
evidence so as to require a finding that Currey is unquali- 
fied. The Board found certain applicants in this proceed- 
ing qualified, notwithstanding evidence of violations.” 
What the Board might have decided in the Currey case 
had the testimony of the Board’s experts been introduced, 
is a matter upon which counsel for the Board may not now 
speculate. Donnelly Garment Co. v. N. L. RB. B., 123 F. 2d 
215 (8th Cir., 1941). 


Where the record contains evidence which the Board may 
consider adverse on the question of a carrier’s qualifica- 
tions, it is even more important that the carrier shall have 
had the opportunity to introduce on its behalf all relevant 
and competent evidence going to the issue of qualification. 
The importance of the testimony of the Board’s experts 
sought by Currey is not merely that it would relate to the 
operational and financial results of Currey’s activities, al- 


22For example, Paul Mantz Air Services, Modern Air Transport, and 
Regina Cargo Lines, J.A. 966A; 1154A-1155A; 1165A; 1169A. 
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thongh these matters are clearly important in assessing 
petitioners’ qualifications. In this case the importance 
lay further in the fact that the Board experts had examined 
the books and records of Currey just three days prior to the 
hearing in which Currey sought to subpena them, and that 
these experts were the men to whom the Board had en- 
trusted the task of examining into Currey’s condition rela- 
tive to its applications in this proceeding. 


There is little doubt that the testimony of the Board’s 
experts would have been persuasive to the Examiners and 
the Board. For all of these reasons the testimony of the 
Board’s experts would be more important and would carry 
greater weight than the testimony of other witnesses Cur- 
rey might produce concerning the same matters. In any 
event Currey was entitled to have their testimony under 
the applicable laws and regulations. Universal Airline v. 
Eastern Air Lines, 88 U.S. App. D.C. 219, 188 F. 2d 993 
(1951). 


The Board’s brief argues that Section 6(c) of the Ad- 
ministrative Procedure Act (Respondent’s Brief, p. 61) is 
not applicable, and that Section 902(f) of the Civil Aero- 
nautics Act (Respondent’s Brief, p. 60) prevents the 
Board’s employees from testifying in response to a sub- 
pena. Both arguments are wholly without merit. Sec- 
tion 6(¢) of the Administrative Procedure Act clearly 
means what it says. Section 902(f) of the Civil Aero- 
nautics Act only prohibits a Board employee from ‘‘know- 
ingly and wilfully’’ divulging any fact or information which 
may come to his knowledge during the course of an exami- 
nation of the accounts, records, and memoranda of any 
air carrier, except as may be directed by the Board, or 
by a court of competent jurisdiction or a judge thereof. 


Section 902(f) is obviously designed to protect the car- 
rier whose records are inspected. If the carrier concerned 
subpenas the Board’s employee to appear before an ex- 
aminer in a Board proceeding to testify concerning the em- 
ployee’s examination of the carrier’s records, it seems 
absurd to argue that the employee would be ‘“‘knowingly 
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and wilfully’’ divulging the information in violation of Sec- 
tion 902(f£). Moreover, the subpena itself is a direction by 
the Board for the employee to appear and testify, and 
the examiner need only instruct the witness to testify in 
order to make the Board’s direction complete within the 
terms of the statute. 


Currey was clearly prejudiced by being deprived of the 
benefit of the testimony of the Board’s experts, and was 
deprived of due process. Donnelly Garment Co. v. N.L.R.B., 
supra; N.L.R.B. v. Burns, 207 F. 2d 434 (8th Cir., 1953) ; 
N.L-R.B. v. Tennessee-Carolina Transportation, Inc., 226 
F. 2d 743, 744 (6th Cir., 1955). 
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In its opinion of February 24, 1961, this Court 
rejected petitioners’ claim that their “‘licenses’’ were 
unlawfully revoked or cancelled on the basic ground 
that the proceeding before the Board was not a revoca- 
tion proceeding but rather a proceeding in which were 
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considered applications for new or renewal licenses. 
Thus, the Court, generously indulging petitioners in 
their argument that the permission to operate that 
they enjoyed amounted to licenses, held that such 
licenses 


“were not withdrawn, suspended, revoked or 
annulled within the meaning of Section 9(b) of 
the Administrative Procedure Act; they expired, 
or terminated, by their own terms.’’ (Slip op., 
p. 6). 


Their licenses expired because petitioners in what 
was ‘“‘in a sense, an original licensing proceeding . . . 
were found unqualified for permanent licenses, because 
they lacked compliance disposition; and their tempo- 
rary licenses thereupon expired.”’ (Slip op., p. 8). 


It is erystal clear that the second sentence of Sec- 


tion 9 (b) of Administrative Procedure Act, upon 
which petitioners place their sole reliance in this 
aspect of their argument, has no application to re- 
newal or new licensing proceedings; it applies only to 
punitive proceedings. 

In Point I’ of the argument in their petition for 
rehearing en banc petitioners do not challenge this 
wholly adequate ground for the Court’s decision that 
Section 9 (b) was not violated. Rather, they address 
themselves exclusively to an arguendo statement of the 
Court, which though clearly correct is unnecessary to 
the Court’s decision. Thus, no ground for rehearing 
has been advanced, since even if petitioners’ claim had 
merit, it would not affect the outcome of the case. 
But it does not have any merit. 


1Intervenors in this answer address themselves only to peti- 
tioners’ Point I. The other points are either repetitive of 
arguments previously advanced or obvious afterthoughts. 
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The Court correctly found that the second sentence 
of Section 9 (b) of the Administrative Procedure Act 
was not intended to apply to temporary licenses. 
Therefore, 


“even if the action of the Board could be con- 
strued to be a withdrawal, suspension, revoca- 
tion or annulment, within the meaning of Sec- 
tion 9(b), these petitioners are not aided. It is 
beyond question that their licenses were tempo- 
rary.”’ (Slip op., p. 9). 


There is no conflict, as petitioners assert, between 
this Court’s opinion, supported as it is by the legis- 
lative history of the Administrative Procedure Act, 
and the decision of the Supreme Court in Pan-Atlantic 
S.S. Corp. v. Atlantic Coast Line R.R., 353 U.S. 436 
(1957). 


At issue in the Pan-Atlantic case was the third 
sentence of Section 9 (b), which provides that where 
a licensee makes timely and sufficient application for 
a renewal or new license, ‘‘no license with reference 
to any activity of a continuing nature shall expire” 
until the application for renewal or a new license is 
disposed of. All that was held by the Supreme Court 
was that the third sentence of Section 9 (b) supple- 
mented a provision of the Interstate Commerce Act 
that provided for temporary, emergency permits last- 
ing no more than 180 days, thereby enabling the In- 
terstate Commerce Commission to continue a 180-day 
permit in effect beyond its fixed termination date until 
the permit-holder’s application for a permanent cer- 
tifieate was disposed of. 


Obviously, the situation dealt with and the circum- 
stances involved under the second and third sentences 
of Section 9 (b) are quite different from one another. 
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By the third sentence, the statute seeks to prevent 
the mere running of time from amounting to a de- 
privation of a substantial property interest. In con- 
trast, the second sentence seeks to protect the licensee 
from being taken by surprise when an agency acts 
to revoke or otherwise adversely to affect his license.” 
But a temporary licensee is on constant notice that 
his authority is subject to continuing scrutiny and 
possible termination. Indeed, one of the reasons that 
agencies issue temporary licenses is to permit immedi- 
ate operation while the administrative process winds 
its way to a final conclusion. In the proceeding below, 
for example, the Board stated: 


‘‘TT]t should be clearly understood by all parties 
to the proceeding that the Board considers that 
the issues in this proceeding include the possibil- 
ity that at its close the Board may deny the ap- 
plications of the Large Irregular Carriers and 
enter such further orders as may be necessary 
to terminate any operating rights which derive 
from Part 291 or any amendment thereof.’’ (J.A. 
25-26). 


<? 


While temporary licensees are excluded from the 
ambit of the second sentence, no purpose would be 


2It is noteworthy that the exclusion of temporary licensees 
from the second sentence of § 9 (b) does not affect whatever 
statutory or constitutional right to hearing (with whatever require- 
ment of notice such a right implies) they may have. The second 
sentence requires, in cases where it applies, that ‘‘prior to the 
institution of agency proceedings’’ for revocation, etc., of a license, 
the licensee be notified in writing of the facts that may warrant 
such action and given an opportunity to demonstrate. or achieve 
compliance. This has nothing to do with the notice required in 
the proceeding, as petitioners have recognized in their brief by 
discussing separately (1) the alleged violation of § 9 (b) and (2) 
the alleged failure to give adequate notice in the proceeding that 
past violations of law would be considered. 
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served by excluding them from the third sentence. 
Indeed, the third sentence of Section 9 (b) is operative 
only where a license would otherwise expire. If a 
license is permanent, it does not expire, and there is no 
occasion to apply for a renewal or a new license. This 
fact must have been evident to the legislators who, 
as demonstrated by the legislative history cited in the 
Court’s opinion, expressed so clearly their understand- 
ing that, nevertheless, the neighboring second sentence 
did not apply to temporary licenses. 


Respectfully submitted, 


Howarp C. WESTWOOD 
Wruum H. ALLEN 
701 Union Trust Building 
Washington 5, D. C. 
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RESPONDENT*S ANSWER TO PETITIONS FOR REHEARING EN BANC 
The petition for rehearing en dane is largely « reargunent of 
matters which were fully briefed and rejected by the Court. A few 
brief comments will suffice to demonstrate that there is no basis 
for granting the relief requested. 
‘le. Petitioners argue, as they did before (Brief, pp. 17-193 
Reply Brief, pp. 1-7), that the secomi sentence of Section 9(b) of 


the Administrative Procedure Act is applicable ani they say that 


ne 
the Court's contrary holding is based upon the erroneous proposi- 
tion that that provision is inapplicable to temporary vineiees= 
This argument completely misses the point of the Board's arguments 
and the Courtts decision, As we pointed out in our brief 
(pp. 29-31), amd as the Court recognized, petitionerst "*licenses' 
were not withdrawn, suspended, revoked, or anmiled within the 
meaning of Section 9(b)" (slip opinion, p. 6). That section simply 
does not apply to renewal proceedings or embrace non-punitive action. 
This principal and dispositive holding, we submit, was plainly 
correct. The Board's investigation was to determine what service, 
if any, was required by the public interest and to select qualified 
carriers to provide that service. If the Board had found that 
supplemental service was contrary to the public interest, it is 
obvious that section 9(b) would have no applicability to the case 
notwithstanding that the end-result would be the same in terms of 
the right of these petitioners to contime to operate. If peti- 
tioners* application had been denied because of lack of financial 


or operational ability (and several applications were) it could 


1/ The second sentence of Section 9(b) provides as follows: 


"Except in cases of willfulness or those in which public 

health, interest or safety requires otherwise, no withdrawal, 
on, revocation, or anmilment of any license shall be 

lLawfol unless, prior to the institution of agency proceedings 
therefor, facts' or conduct which may warrant such action shall 
have been called to the attention of the licensee by the agency 
in writing and the licensee shall have been accorded opportunity 
to demonstrate or achieve compliance with all lawful requirements." 
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hardly be argued that section 9(b) is applicable, and yet the eni- 
result is agxrin the same. ‘The fact that the petitioners were 
found disqualified for reasons which would also have justified the 
institution ef a compliance proceeding to which section 9(b) 
ae aon Se aktee ieiaeatin| Wheeootce This was a licensing 
proceeding, As the Court correctly held, the petitioners? prior 
temporary operating authority was not revoked as punishment for 
past misconiuct. It expired when their applications for new 
licenses were denied. 

Petitioners make much of the Court's statement (slip! opinion, 
P. 8), "that section 9(b) was not intended to apply to temporary 
licenses.* They say that this flies in the face of Pan-Atlantic 
Steanship Corp. v. Atlantic Coast Line, 353 U.S. 136 (1957). the 
short answer is that the Court obviously did not rest its decision 
on this point. ‘he challenged statement was made upon the hypothesis 
that (slip opinion p. 9) "the action ef the Board could be construed 
to be a withdrawal, suspension, revocation or anmiment within the 
meaning of Section 9(b)," a hypothesis which the Court had already 
rejected. Taste ieee eens jantarguantoleboe-vakions 
Furthermore, it is in no way in conflict with the Supreme Courtts 
decision in Panitlantic. ‘That case involved the third senteme of 


As we indicated in our brief, the Board did in fact 


issued : 
Court of Appeals for the Ninth Circuit. 


Sp 

section 9(b) which provides that when a licensee makes a timely 
application for a renewal or for a new license, the existing 
license (if it is for an activity of a contimming nature) shall not 
expire until the application is finally determined by the agency. 
The Court held that this provision applies to temporary licenses. 
The Supreme Court's holding is clearly limited, however, to "the 
sentence of § 9(b) which we have quoted,” i.e., the third sentence, 
and the reason given was that it was the purpose of the section "to 
protect a person with a license from the damage he would suffer by 
being compelled to discontime a business of a contiming nature, 
only to start it anew after the administrative hearing is concluded” 
(353 U.S. at p. 139, emphasis supplied). Here, however, the Court 
was concerned with the applicability of the second sentence of section 
9(b) and there is no gainsaying that the legislative history cited by 
the Court specifically says that that sentence does not apply to 
temporary licenses. Furthermore, the reasons for the Supreme Court*s 


decision with respect to the third sentence are wholly inapplicable 
3 


to the second sentence. 


The contention that the Court's decision is contrary to 


-Se- 
2. Petitioners also argue that they were denied due process 


because, they say, the record should have been reopened to give them 


an opportunity to explain their past conduct after the examiners* 
initial decision first apprised then of the specific viclations which 
might be made the basis for the finding of disqualification. This 
argument ignores the Board's finding that they had full opportunity 
to cross-examine witnesses ani present rebuttal evidence ani its 
statement that; "had a proper showing been made, a request by any of 
them to reopen the record for presentation of further rebuttal 
evidence would have geen granted” (J.A. 1352A). It should be borne 
in wind that none of the Board's findings were challenged by peti- 
tioners in this Court and hence the foregoing stands admitted for 
present purposes, ‘The question is thus simply whether, in the words 
of the majority, "a secon bite" was nevertheless required as a 
matter of abstract constitutional theory. In its brief the Board 
cited cases supporting the view that it was not (Brief for respomient, 
PP. 33-3h) and the majority, taking into consideration the nature of 
the proceeding andi the circumstances presented, agreed. We submit 
that the petitioners have presented nothing new which would warrant 
rehearing on this question by the division of the court which heard 


h/ Judge Fahy's dissent on this point, as on the section 9 
issue, appears to have rested upon his view that the proceeding 
in effect a revocation proceeding. ‘This matter has already been 
discussed. 
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it originally and, with all deference to Judge Fahy*s views, the 
mere fact that the decision of that division was not unanimous 
Obviously does not justify rehearing en vane” 

3e Petitioners contend that due process requires that the 
Board give them an opportunity to sell their stock to qualified 
persons, Otherwise, they say, the stockholders lose the value 
of the companies as going concerns which is "a punishment not 
only on the umlesirable majority but also a completely unjustified 
penalty on the minority" (Petition for rehearing, PD. 16). To 
this there are several answers. In the first place, it was never 
urged to the Board and hence is not open to consideration by this 


Court. See ES of the Federal Aviation Act, 72 Stat. 


795, h9 U.S.C. 1:86. In the second place, it is wholly devoid 
of merit. See Iniepenient Broadcasting Co. v. Federal Commnications 
Commission, 89 U.S. App. D.C. 396, 193 Fe 2d 900, 903 (1951), cert. 


denied 3h U.S. 837,| in which the Court rejected the suggestion 
that the unfit stockholders were entitled to an opportunity to 


5/ Air Transport Associates? petition for rehearing in case 

. also asserts a denial of due process by reason of the 
cortts dismissal of Air Transport's petition for review for failure 
The contention is that the Court's order requiring 


the due date previously fixed for filing briefs. But ATA could have 
which to file a brief (such an 


= 9) = 
transfer their stock to others “in order to induce the Comission 
to grant a license." The vetitioners, by their own admission have 
no minority stockholders and thus there is no factual basis for the 
argument. Even if there were, however, it would avail petitioners 
nothing. Clearly an agency may refuse to renew a corporation's 
license for the past misconduct of its management, and the "conse- 


quences of such acts cannot be escaped by a corporation merely 


because not all of its stockholders participated." Federal Com- 


munications Commission v. WOKO, 329 U.S. 223, 227 (19h6)3 cf. Broad- 
| 

casting Service Organ. v. Federal Communications Commission, 8 U.S. 

App. D.C. 152, 171 F. 2d 1007 (1948), reversed per curiam, 337 U.S. 

901. ‘Those consequences cannot in any legal sense be deemed a 

penalty. In WOKO, supra, the Commission had refused to renew a 

license upon the basis of the applicant's misconduct. In disposing 

of an argument similar to petitioners', the Court said (329 U.S. 

at pe 228): 

"It also is contended that this order inflicts a/jpenalty, 

that the motive is punishment and that since the Commission 
is given no powers to penalize persons, its order mst fall. 
We think it unnecessary to indulge in the exposition of what 
a penalty is. It is enough to decide this case to know what 
a penalty is not. A denial of an application for a license 
because of the insufficiency or deliberate falsity the 
information lawfully required to be furnished is not a penal 
measure. It may burt and it may cause loss, but it/is not 
made illegal, arbitrary or capricious by that fact.® 
. Finally, petitioners suggest that the Court should with- 

hold decision or judgment herein until the Congress has completed 


the investigation contemplated by Public Law 86-661. They cite 
and rely on All American Airways v. United Air Lines, 36] U.S. 
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297, where the Supreme Court directed such action with reference to 


the judgment of this Court which would have set aside the cer- 
tificates granted to the successful applicants in the Board's pro- 
ceeding. The situations are not at all comparable, in that Public 
Law 86-661 was for the benefit of the successful applicants and 
not the unsuccessful ones such as these petitioners, Further, the 
suggestion that the Supreme Court would favor or direct similar 
action here is one best addressed to that Court. To that end, and 
since petitioners in any event inten to seek certiorari, we sug- 
gest that any denial of rehearing herein be accompanied by an order 
staying the issuance of the Court's judgment until May 1,1961, 
pending the filing of a certiorari petition, and providing that no 
further stay will be granted. Such a schedule should permit ade- 
quate time for the filing of a petition, ani enable the Supreme 
Court to determine prior to the summer recess whether it desires to 
take the case, 

Upon the basis of the foregoing, the petitions for rehearing 


should be denied. 
Respectfully submitted, 


LEE LOEVINGER, 
Assistant Attorney General, 


